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Biographical Sketch of Officers 
for 1952-53 


CHARLES B. ROBISON, of Meyers & Matthias, Chicago, Illinois. 
President. Mr. Robison specializes in the admission, regulation, organiza- 
tion and merger of insurance companies, and is author of several insurance 


articles. 


KENT H. MEYERS, of Kuth & Meyers, Cleveland, Ohio. Executive 
Vice-President and President-Elect. Mr. Meyers is a trial specialist in the 
defense of insurance eases. 


WILLIAM WRIGHT MITCHELL, of Memphis, Tennessee. Secre- 
tary-Treasurer. Mr. Mitchell was vice-chairman of the Health and Accident 
Committee of the Insurance Section, American Bar Association, 1951-52. 


GREGORY BRUNK, of Brunk & Janss, Des Moines, Iowa. Vice- 
President. Mr. Brunk is general counsel for Homesteaders Life Company 
and a member of the Estate Planning Counsel. 


S. H. COPELIN, of Thompson & Copelin, Philadelphia, Pennsylvania. 
Vice-President. Mr. Copelin is a trial attorney in the defense of insurance 
cases. 

A. PEARLEY FEEN, of Burlington, Vermont. Vice-President. Mr. 
Feen is head of a law firm that specializes in the defense of insurance eases. 
He is director of the American Fidelity Company and the Burlington Mu- 


tual Fire Insurance Company. 


ROGER LACOSTE, of Lacoste & Lacoste, Montreal, Quebec, Canada. 
Vice-President. Mr. Lacoste specializes in insurance, corporation and labor 
law. <All associates of his firm are French-Canadian. 


HENRY M. GALLAGHER, of Gallagher, Farrish & Sheran, Mankato, 
Minnesota. Vice-President. Mr. Gallagher is a former Chief Justice of the 
Minnesota Supreme Court. 

ROBERT F. MAGUIRE, of Maguire, Shields, Morrison & Bailey, 
Portland, Oregon. Vice-President. Mr. Maguire is counsel for several in- 


surance companies and represents many insurance companies locally. 
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A. EDWARD SMITH, of Smith, Elliott & Swinson, Columbus, Geor- 
gia. Vice-President. Mr. Smith is a well-known trial lawyer and past 
president of the Georgia Bar Association 1950-51. 


JOHN ALAN APPLEMAN, of McKinley, Price & Appleman, Chi- 
cago, and Urbana, Lllinois. Chairman, Board of Governors. Mr. Appleman 
is a well-known trial lawyer, author of the 25-volume ‘‘Insuranee Law and 
Practice,’’ and other works. 


DWIGHT CAMPBELL, of Campbell & Hall, Aberdeen, South Da- 
kota. Board of Governors. Mr. Campbell is former Justice of the Supreme 
Court of South Dakota, and past president of the South Dakota State Bar, 
1944-45. 


JAMES B. DEMPSEY, of White Plains, New York. Board of Gov- 
ernors. Mr. Dempsey is a well-known insurance attorney, and head of a 
law firm representing numerous insurance companies. 


CLEL GEORGETTA, of Reno, Nevada. Board of Governors. Mr. 
Georgetta, a former member of the Nevada Legislature, is author of several 
technical publications. 


WILLIAM E. MOONEY, of Omaha, Nebraska. Board of Governors. 
Mr. Mooney is general counsel of the Woodmen of the World Life Assur- 
ance Society, and author of numerous articles on fraternal insurance. 


BERT STRUBINGER, of Strubinger, Tudor, Tombrink & Wion, St. 
Louis, Missouri. Board of Governors. Mr. Strubinger is head of an exten- 
sive claims office with branches throughout Missouri. 


GEORGE F. WOODLIFF, of Henley, Jones & Woodliff, Jackson, 
Mississippi. Board of Governors. Mr. Woodliff, a former member of the 
Mississippi Legislature, is presently a member of the Mississippi Insurance 
Commission. 











The President’s Message 


Di MONTH I sent a letter to each member. I 
decided upon that method of getting my personal message to you rather 
than through the more formal medium of this page in the Quarterly. 
I hope you enjoyed reading my message and have already begun to act 
upon my three suggestions as to how you, as a member, can benefit the 
Federation and yourself at the same time. 

Briefly, those items are: (1) get one new member worthy of our 
organization; (2) submit an article to the Quarterly—lI’ll expand that 
by adding that you might also get some non-member to submit one; and 
(3) plan to attend our convention next August at a resort in the 
Appalachians. 

You will note a few changes from time to time in our Quarterly as 
we experiment with new ideas. Improving upon it as it was set up under 
the direction of my predecessor, John Alan Appleman, will be difficult, 
but as with all things new, changes and new developments are bound to 
come. We can hope they will be for the best. 

I desire to announce the appointment of the following committees 
for the ensuing year: 


1953 Convention Site James Dempsey, Chairman, 
White Plains, New York 
Ellis Brodstein, 
Reading, Pennsylvania 
S. H. Copelin, 
Philadelphia, Pennsylvania. 


1953 Convention Program Kent H. Meyers, Executive Vice-President, 
and the Vice-Presidents. 


1953 George Henry Tyne John Alan Appleman, Chairman, 
Award and the Board of Governors. 


Finance Committee Dwight Campbell, Chairman, 
Aberdeen, South Dakota 
Roger Lacoste, 
Montreal, Canada 
Robert D. Denton, 
Battle Creek, Michigan. 
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William Wright Mitchell, Secretary- 
Treasurer, Chairman; the Vice-Presidents; 
Regional Chairmen; and State Chairmen. 


Membership Committee 


Nominating Committee Richard F, Stevens, Chairman, 
Cleveland, Ohio 
Major T. Bell, 
Beaumont, Texas 
John G. Gearin, 
Portland, Oregon 
Joseph. Lieberman, 
New York, New York 
Walter Bjork, 
Madison, Wisconsin. 


Quarterly Editorial Kent H. Meyers, 
Committee John Alan Appleman, 
T. G. Knappenberger, Jr., 
Champaign, I]linois 
Saul A. Epton, 
Chicago, Illinois. 


Our new Executive Vice-President, Kent H. Meyers, is a fireball of 
energy. Having served for two years on the Board of Governors, he brings 
a wealth of experience and ideas into his new office. I have given him 
the responsibility of arranging the program and details of our 1953 con- 
vention, making use of the other vice-presidents as he sees fit. 

The Board of Governors this year is charged with the responsibility 
of choosing the recipient of our George Henry Tyne Award for 1953. 
This first award proved so successful, and the man chosen so outstanding, 
that it will be a difficult task to maintain such high quality in the future. 
I am sure our members, the insurance industry, and the bar will await 
with interest the choice for 1953. 

A full report of our 1952 Convention is given in this issue. Read it 
thoroughly. You missed a great meeting if you didn’t attend. Note that 
our financial position is strong, meaning that we can go forward with 
our ideas of making this organization a more outstanding and influential 
force in the insurance industry, and more beneficial to each individual 
member, as we strive to fulfill the objectives expressed in our By-laws. 

New Membership activity has been centralized in the office of the 
Secretary-Treasurer. For convenience, it is being further divided into geo- 
graphical regions under the direction of our Vice-Presidents. Increased 
membership is desirable, but only if the new candidates for membership 
meet the standards we have set so as to maintain the high quality of our 
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membership. Through increased fmembership we will have additional 
funds to expand our Federation activities. 

Our Secretary-Treasurer must necessarily rely upon information vol- 
unteered by members concerning deceased members, new addresses of mem- 
bers, and any achievements, awards, offices, or other outstanding accom- 
plishments of members. Please send him any such information you may 
have during the year. 

Dues for the calendar year 1953 will be sent you around Novem- 
ber 1. Please pay them promptly so we can avoid the expense of a 

. 1 





follow-up mailing. If you wish additional biographical data for the Mem- 
bership Roster in our Quarterly, please enclose the material with your 
payment. 

It is indeed a pleasure and a privilege to have the opportunity to serve 
you as president this coming year. I thank each of you who has 
past assisted to make this Federation a success, and I am looki 
ae. e 


to the fine cooperation of all of you 





for the accomplishment of our common 














Report on the Twelfth 
Annual Convention 


te TWELFTH Annual Convention of the Federa- 
tion held at the Sheraton Hotel, Chicago, Illinois, on August 24-27 was 
a howling success. It matched in every way the successful convention held 
there in 1951, and in several respects exceeded that previous Convention. 

The speakers program was excellent. —The members in attendance were 
privileged to hear an imposing array of authorities on their respective top- 
ics. Although the printed word is no real substitute for the spoken speech, 
these addresses were printed in the September issue of the Insurance Law 
Journal that has already been distributed to Federation members. 

The entertainment features of the Convention were highlights to 
remember. The members who arrived on Sunday enjoyed an evening meal 
together at one of the well-known eating houses nearby to the hotel. Mon- 
day evening the President’s reception and buffet, with music provided by 
an attractive female accordionist, was well received. This was followed 
by a night tour of Chicago in a special bus exclusively for Federation mem- 
bers. This trip was very much enjoyed by all who went, with much of 
the fun-poking by the bus driver being directed at one Richard F. Stevens, 
a genial member from Cleveland, Ohio. 

Tuesday morning the ladies in attendance took in a special tour and 
lecture on beauty culture at the famous Helena Rubinstein Salon. They 
must have been sold a bill of goods, for many of them returned there the 
next day for fancy-sounding skin and hair treatments. 

Tuesday afternoon was devoted exclusively to entertainment. The 
two planned functions were the scenic boat ride on Lake Michigan, a rest- 
ful, relaxing occasion; and the Mr. and Mrs. Nathan Phillips, Q. C. of 
Toronto, Canada, cocktail party, a not so restful or relaxing affair. That 
evening the members split into smaller groups for dining out at favorite 
places in Chicago. 

The ladies enjoyed a Danish smorgasbord luncheon at the famous 
Kungsholm on Wednesday, followed by a presentation of ‘““Madam Butter- 
fly’ by marionettes in the Kungsholm Miniature Grand Opera Theater. 

Wednesday evening was the annual banquet, preceded by a cocktail 
party. Each lady was provided with a corsage and given a souvenir box 
of scenic playing cards of Chicago. The lovely female accordionist again 
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contributed to the gaiety of the eventing. Bob Luce of Chicago distributed 
the door prizes that were so generously donated by publishers and others. 

The presentation of the first annual George Henry Tyne Award to 
William H. Seymour was the highlight of the evening. His response was 
a solemn recognition of its great force and meaning to the recipient and 
justified the long and careful consideration given by the committee in 
choosing the person to receive this first award. A part of the great work 
in which Mr. Seymour is engaged can be seen from his speech, given at 
a business session, which is reproduced in this issue. 

Charles R. Sprowl of Chicago, the banquet speaker, entertained the 
audience with an account of the annual satirical plays of the Chicago Bar 
Association, “Christmas Spirits,’’ of which he is co-author. His remarks 
are published in this issue and may serve as a guide to any local bar group 
desirous of putting on a similar community public relations program. 

Following the banquet, the remaining “‘liquid assets’’ in the Head- 
quarters Suite were apportioned to the members and wives. 


Z 
~” 
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FEDERATION OF INSURANCE COU 
FINANCIAL STATEMENT 


as of 


September 30, 1952 


Net balance as of July 26, 1951 $ 1519-77 
Total receipts, including subscriptions to Quarterly of $4.00 

per member, up to and including August 11, 1952 7,409.90 
TOTAL (This was the total as reported at Convention 

time in 1952) : $ 8,929.67 

Receipts from members paying Convention registration fees 1,462.00 
Balance from George Henry Tyne Fund put in General 

Account eeeas 45.13 
Dues of 8 members deposited since Convention at $6.00 for 

balance of year..... 48.00 


0, 1952 $10,484.80 


WwW 


‘TOTAL RECEIPTS AS OF SEPTEMBER 


Disbursements and Deductions: 


1951 Convention expenses.... saree ota $ 1,271.61 
Post office box rent 3.00 
—— Press (Twin City) orieting costs, mailing charges, 

2,590.62 


(to September 1, 1952) * 
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Secretarial, clerical services, stationery, supplies, telephone 

tolls, postage, etc. (to September 1, 1952) *.............. 
Cait Tats KCB t O08 5 ee ciccs coda tees pads cesvetecnosaesees 
Sominereial sank COARCCS: .... 0.1 ccencc20 sacked doves ste cduoccuevovateceeede 


Cee ONG BY. TI en Facies chien codasedenscierea esis 
Convention 1952 Expenses as Itemized Below 


Entertainment 
Chicago Gray Line Bus Tour........ teste S600 
Wendella Sight-Seeing Co. 
Make Shote: Wont. kesessdesiccscadss deen 39.60 
Kungsholm (Danish Room Party)........ 71.26 
Lou Brownie, Accordionist....... Seen 70.00 


Hotel Expenses 


Sheraton Hotel (catering).................... . 23:26:56 
Sheraton Hotel (Headquarters Suite)...... 38.56 
Printing programs (Garrard Press)........ 52.00 
Other Expenses 
Convention secretarial service, prizes, 
florists, and miscellaneous expenses... 272.70 





992.05 
9.89 
1.08 

24.00 


$ 1,956.68 





TOTAL DISBURSEMENTS AND DEDUCTIONS 
BALANCE AS OF SEPTEMBER 30, 1952.............. 


* The above statement does not reflect secretarial, printing and othe 


$ 6,848.93 
$ 3,635.87 


r expenses in- 


curred during September 1952 but not yet billed at the time this report was submitted. 
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1952-53 MEMBERSHIP COMMITTEE 


WILLIAM WRIGHT MITCHELL, Secretary-Treasurer, Chairman 


VICE-PRESIDENTIAL 
REGIONAL CHAIRMEN 


Gregory Brunk 
Des Moines, Iowa 


Kent H. Meyers 
Cleveland, Ohio 


Henry M. Gallagher 


Mankato, Minnesota 


A. Pearley Feen 


Burlington, Vermont 


STATE CHAIRMEN 


Iowa—E, Marshall Thomas, Dubuque 

Missour1— 

Arkansas—Howard Cockrill, Little Rock 

Louisiana—Julian B. Humphrey, New 
Orleans, La. 

Texas—Major T. Bell, Beaumont 

Oklahoma—Leonard H. Savage, Oklahoma 
City 

Kansas—Harry Gillig, Jr., Wichita 

Colorado—Edward L. Wood, Denver 


Ohio—Vernon L. Marchal, Greenville 
Indiana—Charles W. Cook, Jr., 
Indianapolis 
Michigan—Louis E. Burke, Ann Arbor 
Illinots—George C. Bunge, Chicago, and 
Clarence Heyl, Peoria 











Minnesota—Carl W. Johnson, Minneapolis 
Wisconsin—M. A. McKichin, Platteville 
North Dakota—Albert R. Bergesen, Fargo 
South Dakota—Richard A. Bielski, 
Sioux Falls 

Nebraska—Jack W. Marer, Omaha 
Wyoming—Edward E. Murane, Casper 
Harvey B. Hofman, Great Falls 








Montana 








Sterry R. Waterman, 
St. Johnsbury 
New Hampshire—John E. Gormley, 
Lancaster 
Maine—John D. Leddy, Portland 
Massachusetts and Connecticut— 
Samuel P. Sears, Boston 
Rhode Island—Mortyn K. Zietz, Providence 
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Vermont 











S. H. Copelin 


Philadelphia, Pennsylvania 


A. Edward Smith 
Columbus, Georgia 


Robert F. Maguire 
Portland, Oregon 


Roger Lacoste 
Montreal, Canada 











Pennsylvania—George P. Slesinger, 
Pittsburgh 
New Jersey—Sidney P. McCord, Jr., 
Camden 
New York—James Dempsey, White Plains, 
and David F. Lee, Norwich 
Delaware—William Prickett, Wilmington 
West Virginia—John S. Strump, Clarksburg 
Maryland—wWalter V. Harrison, Baltimore 
District of Columbia—Warren E. Magee 
Kentucky—Stanley B. Mayer, Louisville 





Georgia—F. M. Bird, Atlanta 
Florida—Leo S. Julian, Miami 
Alabama—James J. Carter, Montgomery 
Mississippi—Hubert S. Lipscomb, Jackson 
Tennessee—Bruce C. Bishop, Chattanooga 
South Carolina—Edward W. Mullins, 
Columbia 
Marshall T. Spears, 
Durham 
Virginia—John C. Goddin, Richmond 





North Carolina 


Oregon—John G. Gearin, Portland 
Washington—John Gavin, Yakima 
California—Elbert E. Hensley, Los Angeles 
Arizona—Wallace W. Clark, Phoenix 
New Mexitco—Pearce C. Rodey, 
Albuquerque 
Utah—Gordon R. Strong, Salt Lake City 
Nevada—Clel Georgetta, Reno 
Idaho—William S. Hawkins, Coeur D’ Alene 


Canadian Provinces 








Federation of Insurance Counsel 
1952 Convention Registration List 


Mr. and Mrs. John A. Appleman, Urbana, Illinois 
Major T. Bell, Beaumont, Texas 
Mr. and Mrs. Ira D. Beynon, Lincoln, Nebraska 
R. A. Bielski, Sioux Falls, South Dakota 
Mr. and Mrs. Bruce C. Bishop, Chattanooga, Tennessee 
Walter Bjork, Madison, Wisconsin 
Mr. and Mrs. Gregory Brunk, Des Moines, Iowa 
Dwight D. Campbell, Aberdeen, South Dakota 
Mr. and Mrs. C. Obed Carlson, New York, New York 
Mr. and Mrs. Charles W. Cook, Indianapolis, Indiana 
Mr. and Mrs. S. H. Copelin, Philadelphia, Pennsylvania 
George L. DeLacy, Omaha, Nebraska 
James Dempsey, White Plains, New York 
Robert D. Denton, Lansing, Michigan 
Mr. and Mrs. Saul A. Epton, Chicago, Illinois 
Mr. and Mrs. Frank E. Everett, Jr., Vicksburg, Mississippi 
Mr. and Mrs. Paul Farthing, Belleville, Illinois 
Mr. and Mrs. Stewart D. Flanagan, St. Louis, Missouri 
Ferber S. Floyd, Memphis, Tennessee 
John G. Gearin, Portland, Oregon 
Franklin E. Gill, Sioux City, lowa 
Mr. and Mrs. Philip J. Herman, Cleveland, Ohio 
Clarence W. Heyl, Peoria, Illinois 
Samuel M. Hollander, Newark, New Jersey 
Carl W. Johnson, St. Paul, Minnesota 
Mr. and Mrs. Alvin O. King, Lake Charles, Louisiana 
T. G. Knappenberger, Jr., Champaign, Illinois 
Lauren H. Laughlin, Director of Insurance, Lincoln, Nebraska 
Joseph Lieberman, New York, New York 
Mr. and Mrs. Robert T. Luce, Chicago, Illinois 
Kelton S. Lynn, Rapid City, South Dakota 
Mr. and Mrs. Elton E. Mann, Des Moines, Iowa 
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Frank F. Messer, Iowa City, Iowa 

Mr. and Mrs. Kent H. Meyers, Cleveland, Ohio 
William W. Mitchell, Memphis, Tennessee 

William E. Mooney, Omaha, Nebraska 

Mr. and Mrs. Roger Noone, Chattanooga, Tennessee 
Francis M. Payne, Jr., Cleveland, Ohio 

Mr. and Mrs. Nathan Phillips, Q. C., Toronto, Canada 
Paul Pretzel, Chicago, Illinois 

Paul E. Price, Chicago, Illinois 

Mr. and Mrs. Charles B. Robison, Chicago, Illinois 
Adelaide Schertel, St. Louis, Missouri 

Robert J. Sheran, Mankato, Minnesota 

Mr. and Mrs. Henry L. Stewart, Chicago, Illinois 
Mr. and Mrs. Richard F. Stevens, Cleveland, Ohio 
Bert E. Strubinger, St. Louis, Missouri 

Jay B. Stringer, Mt. Vernon, Illinois 

Mr. and Mrs. E. Marshall Thomas, Dubuque, Iowa 
Mr. and Mrs. Robert P. Tobin, Chicago, Illinois 
George Henry Tyne, Nashville, Tennessee 

J. Lloyd Wion, St. Louis, Missouri 

Paul S. Wise, Chicago, Illinois 

Mr. and Mrs. George F. Woodliff, Jackson, Mississippi 


SPEAKERS 


Prof. William G. Bowe, Vanderbilt University, Nashville, Tennessee 
James A. Dooley, Chicago, Illinois 

Dr. David J. Fanning, Chicago, Illinois 

Henry M. Gallagher, Mankato, Minnesota 

Warren B. King, Minneapolis, Minnesota 

Wade O. Martin, Jr., Secretary of State, Baton Rouge, Louisiana 
William H. Seymour, Boston, Massachusetts 

Edward F. Streit, Aurora, Illinois 

Charles R. Sprowl, Chicago, Illinois 
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1952 Convention Prizes 
and Winners 


We are grateful for the prize donations by the following contributors, 
and list the persons who received them at the drawing after the annual 


banquet. 


NEW YORK GENERAL INSURANCE MANUAL, by Milton C. Jacobs 
Contributor: Aberdeen Press, Inc., New York City, New York 


Winner: John Alan Appleman, Urbana, 





BRIEF CASE 
Contributor: A-B Register Company, Cedar Rapids, Iowa 
Winner: Ira D. Beynon, Lincoln, Nebraska 


A PANORAMA OF THE WORLD’S LEGAL SYSTEMS, by John Henry Wi 


ri 


Contributor: Burdette Smith Company, Chicago, IIlin 


Winner: William J. Bowe, Nashville, Tennessee 
THE LAWYER’S TAX MANUAL, by Alfred J. Pollard 


Contributor: Clark Boardman Company, New York City, New Yor! 


Winner: Gregory Brunk, Des Moines, Iowa 





SILVER ICE BUCKET WITH TONGS 


Contributor: The Bar List Publishing Company, Evanston, Illinois 
Winner: George C. Bunge, Chicago, Illinois 


THE SPECTATOR—One year subscription 
Contributor: The Spectator, Philadelphia, Pennsylvania 


Winner: C. Obed Carlson, New York City, New York 


RCA VICTOR TABLE RADIO 


Hine’s Insurance Counsel, Chicago, Illinois 





S. H. Copelin, Philadelphia, Pennsylvania 
THE CHANGING TIMES—One year subscription 
Contributor: The Kiplinger Magazine, Washington, D. C. 
Winner: Saul A. Epton, Chicago, Illinois 


TAYLOR CASUALTY INSURANCE DIGEST—One year subscription 


Contributor: Taylor Publishing Company, Indianapolis, Indiana 





Winner: Ferber S. Floyd, Memphis, Tennessee 


INSURANCE LAW AND PRACTICE (25 volumes), by John Alan Appleman 
Contributor: West Publishing Company, Saint Paul, Minnesota 


Winner: John G. Gearin, Portland, Oregon 
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THE CHANGING TIMES—One year subscription 
Contributor: The Kiplinger Magazine, Washington, D. C. 
Winner: Philip J. Herman, Cleveland, Ohio 


THE CHANGING TIMES—One year subscription 
Contributor: The Kiplinger Magazine, Washington, D. C. 
Winner: T. G. Knappenberger, Jr., Champaign, Illinois 


c 


DRAFTING WILLS AND TRUST AGREEMENTS, by Gilbert T. Stephenson 
Contributor: Little Brown Company, Boston, Massachusetts 


Winner: Kent H. Meyers, Cleveland, Ohio 


NEGLIGENCE PACK-O-FORMS (50 assorted forms) 
Contributor: Central Book Company, New York City, New York 
Winner: W. Wright Mitchell, Memphis, Tennessee 


_THE CHANGING TIMES—One year subscription 
Contributor: The Kiplinger Magazine, Washington, D. C. 
Winner: William E. Mooney, Omaha, Nebraska 


SUCCESSFUL JURY TRIALS, by John Alan Appleman 
Contributor: Bobbs-Merrill, Inc., Indianapolis, Indiana 
Winner: Roger D. Noone, Chattanooga, Tennessee 


THE WEEKLY UNDERWRITER—One year subscription 
Contributor: The Weekly Underwriter, New York City, New York 
Winner: Francis M. Payne, Cleveland, Ohio 


OUTLINE OF LIFE INSURANCE, by Milton C. Jacobs 
Contributor: Aberdeen Press, Inc., New York City, New York 
Winner: Paul W. Pretzel, Chicago, Illinois 


STANDARD CODE OF PARLIAMENTARY PROCEDURE, by Alice F. Sturgis 
Contributor: McGraw-Hill Book Company, New York City, New York 
Winner: Charles B. Robison, Chicago, Illinois 
(This book is to be transferred to each incoming President by his 
predecessor for use in administering the business of the Federation 
of Insurance Counsel) 


CORPUS JURIS SECUNDUM ON INSURANCE (3 volumes) 
Contributor: The American Law Book Company, Brooklyn, New York 
Winner: Richard F. Stevens, Cleveland, Ohio 


THE CHANGING TIMES—One year subscription 
Contributor: The Kiplinger Magazine, Washington, D. C. 


Winner: Henry L. Stewart, Chicago, Illinois 





DARK MAHOGANY HONDURAS HARDWOOD SALAD BOWL WITH STERLING SILVER BASE 
AND MATCHING FORK AND SPOON WITH STERLING SILVER HANDLES 

Contributor: Alfred M. Best & Company, New York City, New York 

Winner: Bert E. Strubinger, St. Louis, Missouri 


WORKMEN’S COMPENSATION LAW (2 volumes), by Arthur Larson 
Contributor: Matthew Bender & Company, Albany, New York 
Winner: Robert P. Tobin, Chicago, Illinois 
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FEDERAL PRACTICE GUIDE, by Harry Fins 
Contributor: Current Law Publishing Company, Chicago, Illinois 
George H. Tyne, Nashville, Tennessee 


Winner: 
LIABILITY INSURANCE MANUAL, by Milton C. Jacobs 
Contributor: Aberdeen Press, Inc., New York City, New York 


Winner: Paul S. Wise, Chicago, Illinois 
PRODUCTS LIABILITY AND THE FOOD CONSUMER, by Reed Dickerson 


Contributor: Little Brown & Company, Boston, Massachusetts 
J. Lloyd Wion, St. Louis, Missouri 


Winners: 
INSURANCE ALMANAC—1952 edition 
Contributor: The Weekly Underwriter, New York Cit 
George F. Woodliff, Jackson, Mississippi 


Winner: 











Courtroom Impressions and 
Experiences From a Physician’s 
Viewpoint 


By Dr. DAviD J. FANNING * 


I WANT TO ACQUAINT YOU with the impressions I 
have gained regarding personal injury claims and lawsuits and my experi- 
ence as medical counsel for the Chicago Surface Lines and the Chicago 
Transit Authority. 

Perhaps it would be well to begin by defining my duties as medical 
counsel for the Chicago Transit Authority. It may be asked: ‘““What is 
a medical counsel? What sort of bird is he?’ In my opinion a medical 
counsel is an individual who has acquired an M.D. degree under proper 
circumstances, who has been trained in various fields of medicine and sur- 
gery and who acts as an aide to an attorney charged with the responsibility 
of presenting a medical problem to a court and a jury in such a way that 
it will be understandable to the untrained mind. I advise, with respect to 
medical matters, the trial lawyers and also the departments which handle 
claims and litigation. My work is largely with lawyers. I am seldom 
called upon to testify; I believe I have only testified about four times over 
a period of many years. 

It is my duty to take a given file, read it from beginning to end, gain 
some idea of the facts concerning the accident, study the activities of the 
individual following the accident, read every paper in the file, regardless 
of its seemingly trivial nature, which may have some bearing on the medi- 
cal picture and make recommendations to the trial attorney or the adjuster 
as to the best manner in which his case should be prepared from a medical 
standpoint. This may involve the taking of depositions of hospital record 
librarians and attending physicians, or it may include the recommendation 
that claimant or plaintiff be examined by a physician of our choice. After 
we are satisfied that we have obtained all the information available, the 


* Medical Counsel, Chicago Transit Authority, Chicago, Illinois. Address delivered 
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case is then prepared for trial or the trial attorney or claim agent may 
begin negotiations for settlement on.the basis of the information at hand. 

A physician undertaking this type of work should have in mind that 
he is strictly an aide to a lawyer, but, if he is not properly trained in court- 
room atmosphere and certain essential rules governing the presentation of 
evidence, he is about as useful to an attorney as an attorney would be if 
he were to act as an assistant to a surgeon performing an operation. 

A doctor who devotes his time to this work must have the following 
attributes: 

(1) A professional interest in this field of medicine. 

(2) The ability to gain the friendly cooperation of members of his 

own profession. 
(3) A mind elastic enough to understand another doctor’s point of 
view when there is a difference of opinion. After all, as has often been 
said with some truth, medicine is not an exact science. But the medical 
counsel should not allow his mind to stretch so far as to indulge in fan- 
tastic theories to the disadvantage of the trial lawyer. On the other hand, 
if, after a study of all the medical facts of a case, he finds that the attending 
physician’s diagnosis is correct even though it cannot be proved, for in- 
stance by X-rays, he should not hesitate to advise the attorney to that 
effect. 

(4) He should acquire sufficient experience to prepare opinion experts 
so that they will not expound theories which do not appeal to the psy- 
chology of the average juror. 

(5) He should develop the art of preparing medical reports to the 
trial attorneys in such a way that if he cannot be present during the trial, 
the attorney will be able to determine the preferable procedure to follow 
from a medical standpoint. Somewhere in the report suggestions should be 
offered as to how it could be presented, what further investigations should 
be made and what records should be subpoenaed. 

(6) He should keep abreast with medical 


articles and books written 
by various doctors, especially those who live in the 


area in which he, the 
medical counsel, resides. 

(7) He should recognize that each trial lawyer tries his cases accord- 
ing to his own particular personality and technique, and it is paramount 
for the medical counsel to adapt himself to the individual attorney’s ways 
and desires. In many instances it is better for the doctor to offer advice 
in a subtle way rather than to project his own theory into the case too 
forcibly. For instance, in discussing a case with a trial lawyer, the doctor 
may have something in mind that the lawyer should do. A little remark 
pertinent to the case may arouse the interest of the trial lawyer and he 
will begin to discuss the idea of his own accord. 
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At the risk of relating already-known information, I believe it would 
not be amiss to acquaint you with some of the problems in this field of 
medicine. Whether you are a trial attorney or not, you should all be vitally 
interested in these problems, because the clients you represent are directly 

r indirectly concerned with what is going on today in the field of personal 
injury lawsuits. 

The practice of medicine is the same in Labrador as it is in Podunk or 
in South Africa. This cannot be said of the practice of law. I believe you 
will agree with the statement that the rules of law differ greatly in the 
various states. This is particularly true in the field of personal injuries. 
Part of my duties is to travel to other states to be present at depositions, 
and it is interesting to find the differences in rules governing the presenta- 
tion of medical evidence. I mention this only because one wonders why 
opinions differ so widely in the various states; it tends to confuse the lay 
public. 

Only recently a Chicago judge made the statement that it was his belief 
that anybody sustaining an injury was entitled to compensation regardless 
of whether or not the defendant was responsible for his or her injury. 
During the years between 1934 and 1940 one corporation I represent med- 
ically obtained 421 directed verdicts in the various courts. Between the 
years 1940 and 1951 that same corporation in the same type of lawsuit 
has had only 16 directed verdicts. The difference in the number of directed 
verdicts is due only to the difference in judicial interpretation. 

I shall not attempt any dissertation on contributory negligence. No 
attempt will be made to question the wisdom of our courts today in their 
interpretation of the applicable rules. I can only say that my experience 
shows a startling difference in the rights of defendants during the last ten 
years. 

For purposes of clarity, medical preparation is divided into two cate- 
gories—cases still in the claim stage and those wherein a suit has been filed. 

Claim files come to the medical department rather early. Not all the 
investigations which later may become necessary have been completed. 
There is usually a brief medical report from the attending physician and 
probably reports of one or two visits by an investigator. I have always 
considered that this is a very important period in medical preparation. We 
must assume that every claim is a potential lawsuit. It is at this time 
that medical advice may prevent considerable trouble later on. If the doctor 
is on his toes, he makes a thorough study of the entire file, including what 
the claimant did immediately after the accident, what treatment was ren- 
dered and by whom and where, the claimed injuries and the observations, 
if any, of the investigator, and he endeavors to visualize the future possi- 
bilities. For instance, if the attending doctor in his report mentions a sac- 
roiliac sprain or subluxation of a sacroiliac joint, a fractured back, a sudden 
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prolapse of the uterus, concussion of the brain with unconsciousness or 
any one of a number of disabilities which should immediately incapacitate 
the person, and if the adjuster in his report states that when he called at 
the claimant’s home a few days after the accident, the person alleged to 
have been injured answered the doorbell and appeared to be in good health, 
it may reasonably be assumed that this is a case in the early stages of a 
so-called build-up. This assumption may be somewhat verified by the 
statements of witnesses, the police report, etc. 

On the other hand, there are many cases still in the claim stage that 
reach the desk of the medical counsel which obviously, from information 
already in the file, appear to be of a dangerous nature. An interview with 
the attending physician may be of great value. We endeavor to ascertain 
the attitude of the attending physician, his diagnosis and treatment and 
how he arrived at such a diagnosis, to obtain information as to how long 
his patient will be incapacitated and, during the conversation with him, 
to find out if he has any knowledge as to how the accident happened. 
While on the subject of interviews with attending physicians, I might say 
that I have found that sometimes great harm can be done by trying to 
educate them to our point of view. We must have in mind at all times 
that a physician is no different from anyone else in his desire to enhance 
his income, and, regardless of how ethical he may be considered among his 
colleagues and the public in general, the doctor’s desire is to help the 
injured person rather than us. The claimant may be his personal friend, 
an old patient or acquainted with many of his patients. Therefore, we 
should be careful in our conversation with these doctors as to what we say. 

One of the best illustrations I remember in this connection concerned 
one of our attorneys who, several years ago, had a case involving a collision 
between a street car and a truck. At the time of the collision there was 
a passenger on the street car who was a fish peddler. The evidence in the 
file showed conclusively that he was standing on the rear platform and 
that his basket of fish was on the floor. The impact between the vehicles 
was not very great, but it was enough to deni the equilibrium of some 
of the passengers. The evidence in the file further showed that the fish 
peddler got off the rear platform with his basket, walked on the street to 
the front of the car to see what had Prapeanige stood around for some ten 
or fifteen minutes and, after the track was cleared, returned to the rear 
platform with his basket and rode to his destination. He eventually made 
a claim against the Chicago Surface Lines for concussion of the brain, un- 
consciousness and resulting epilepsy. When the attending physician was 
interviewed, I was present and heard this question asked by the doctor who 
interviewed him: ‘“‘How the devil could the man have been rendered uncon- 
scious when we know he got off the rear platform with his fish, walked 
to the front of the car and later returned to the rear platform and proceeded 
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to his destination?’’ I recall that the attending physician answered: “If 
that is true, I thoroughly agree with you.’ When the case came to trial 
six months later, plaintiff’s attorney in his opening statement claimed that 
plaintiff was always on the front platform and that the force of the col- 
lision had thrown him out into the street, and he produced verifying wit- 
nesses. It was believed at the time that this so-called friendly attending 
physician, who happened to have a large medical bill in the case, trans- 
mitted our theory to plaintiff's attorney who prepared his case ane 
It is sometimes difficult to convince doctors that they should talk to 
us at all. This is usually because they feel that they have no right, from 
an ethical standpoint, to discuss these matters. However, over the years 
we gain an acquaintance with most of these doctors, and we try to build 
up a friendly relationship. As I have heretofore suggested, it is important 
to ascertain from the attending physician what he has in mind from a 
medical standpoint—whether it is for or against us—for the reason that 
our trial attorney will then know with what he will be confronted and we 
can begin to prepare our medical defense on that basis. 
As to the second category, that is, when a case has reached the lawsuit 
age and is referred to one of our attorneys, it is generally found that the 
reports from the 
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file is much more complete. By this time there are several 

1 investigator, and, in the majority of instances, there are medical re- 
ports from doctors, other than the original attending physician, who have 
been called in consultation either by plaintiff’s attorney or by the attending 
physician himself. We now begin to get a clearer view of plaintiff's inten- 
tions from the standpoint of the medical angle, which should enable us 
to visualize the kind of medical defense appropriate to the case. 

If I may refer back to the claim stage, our main function at that time 
is in an advisory capacity to the claim manager as to what he may expect 
from a medical standpoint, but, when the case reaches our office after suit 
has been filed or after it has been referred to one of our attorneys, it is our 
function to prepare a sensible and adequate medical defense and the proper 
doctor to present it. To do this it is necessary for us to stray a little from 
the strictly medical information in the file, because, while medical reports 
are of direct interest to the medical counsel, all other information in the 
file is, in. a way, indirectly corelated to the medical. The file should be 
studied from top to bottom; a recheck should be made with the attending 
physician and interviews had with consultants, if any; a thorough study 
should be made of reports from the legal investigator, police, adjuster and 
witnesses. It should be especially ascertained whether or not plaintiff signed 
an identification card or hospital admission record, for it stands to reason 
that if a person claims to have been rendered unconscious and it is found 
that the name and address were personally signed on the card and the indi- 
vidual clearly identified himself or herself at the scene of the accident or 
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later, it can be assumed that the person was not unconscious as claimed. 
I recall that in many of our cases these cards have been of great value from 
the standpoint of medical defense. The witnesses to the accident may 
describe in their statements how plaintiff acted immediately after the occur- 
rence, and sometimes these statements may differ from those of the plaintiff. 

I wish to stress the importance of examining hospital records. It is not 
! ly only the medical records. Every paper contained in the 
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fully scrutinized, including communications between 
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case the jury found defendants “‘not guilty.”’ It was 
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As a general rule there are five different types of cases which eventually 
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(2) Where the liability is against us and there are acknowledged in- 
juries but plaintiff is asking too much money; 

(3) Where the liability is questionable and the injuries are acknowl- 
edged; 

(4) Where the liability is questionable and the claimed injuries are 


an obvious build-up; 











(5) Where there is reason to feel that the accident did not happen 
and the injuries were not sustained in the manner claimed. 

We in the medical profession are called upon more often in cases de- 
scribed under numbers 1, 4 and 5 in which the claimed injuries are in 
dispute. 

In what manner are we supposed to do our work? A physician’s activi- 
ties, whether they be in private practice or confined to the industrial world, 
should be governed by the principles of medical ethics as defined on June 
4, 1850, by the Illinois State Medical Society and revised by the House of 
Delegates of the American Medical Association at its convention in Atlan- 
tic City in 1949. 

The most important sections of the medical code which have a relation 
to our work are, briefly, as follows: 

CHAPTER I—Section 1.—The prime object of the medical profession 
is to render service to humanity. Whoever chooses this profession assumes 
the obligation to conduct himself in accord with its ideals. 

Section 2.—The profession of medicine, having for its end the com- 
mon good of mankind, knows nothing of national enmities, of political 
strife, of sectarian or racial prejudice. 

Section 5.—The medical profession considers it ethical for a physician 
to appear at the request of a component or constituent medical society or 
nonmedical audience for the purpose of speaking upon a medical subject 
for the general information of such audience for the public good. 

Section 7.—An ethical physician will observe the laws regulating the 
practice of medicine and will not assist others to evade such laws. 


CHAPTER II—Section 2.—Confidences concerning individual or do- 
mestic life entrusted by patients to a physician and defects in the disposition 
or character of patients should never be revealed unless their revelation is 
required by the laws of the state or by proper legal processes. 

As stated heretofore, these few, briefed sections of the Code of Medical 
Ethics are mentioned because they are related to the work in which we are 

1. Bear in mind that these are not laws of the state but may be con- 
sidered as bylaws of the medical society. A few of them are enforceable 
by courts. Most are enforced only by day constituted persons within the 
society itself. Penalties can be exacted by the society for their violation. 
From our experience we know, or at least feel, that in personal injury 
lawsuits there are many flagrant violations of these rules. 

What we do in connection with this work should be done in an ethical 
manner. While such procedure may sometimes delay preparation of a case 
and cause some inconvenience, by adherence to this code. we find ourselves 
being held in good repute by our respective colleagues and by the courts. 
That is why I wish to re-emphasize briefly Section 2 of Chapter II, that 








Confidences entrusted to a physician should never be revealed unless 
required by the laws of the state or by proper legal processes. 

What is said may be considered by some of you as being elementary 
and generally to be classified as ‘‘high school stuff,’ but the wisest and best 
man is he who now and then refreshes his memory by a restudy of his 
catechism, so to speak, and a review of past lessons and mistakes, if any. 
We may compare ourselves to the automobile driver who goes along fairly 
well day after day and, because nothing untoward happens, gradually falls 
into the careless habit of forgetting the elementary rules of driving. Not 
until he passes a wreck on the road does he become conscious once more 
that he has been ignoring red lights, passing stop signs, etc. With this 
realization he then slows down and begins to review the rules of the road. 
So it is that in the exigencies of our daily routine of preparing cases, we 
are likely to acquire what I choose to call “‘preparation fatigue,”” and, as 
a result, little but important things that need to be done may be overlooked. 

It is safe to say that everything we do in this line of work is based 
upon our experiences. Decisions made in the settlem ent and trial of these 
cases are governed not only by your interpretation of the law and the med- 
ical reports but also by experience in somewhat similar cases. Frequently 
we have been confronted with written statements and testimony by mem- 
bers of the medical profession that were contrary to medical facts. One 
would like to believe that these questionable medical claims were based 
upon honest differences of opinion, but one is forced to the conclusion that 
they cannot be thus classified, rather, that many of them have been made 
for the express purpose of aiding and abetting a medical fraud. 

When one hears a physician with wide clinical experience testify that 
prolapse of the uterus or cystic degeneration of an ovary is due to one act 
of external trauma, that thyroid disease in its various forms is directly a 
result of injury or that gastro-intestinal ailments, such as gallstones, are 
caused by drinking coca-cola from a bottle alle eged to contain foreign sub- 
stance, a doctor must feel that such testimony is a deliberate misstatement. 
This sort of testimony is not confined to the corner doctor or the general 
practitioner but is frequently given by ete “brass hats’’ of the pro- 
fession. Some of our leading physicians frequently appear as plaintiff's 
witnesses and testify that there are fractures of the spine and coccyx. Upon 
close scrutiny of the X-rays, however, these are found to be nothing more 
than congenital anomalies. 

You may wonder why I mention what may appear to be picayune 
matters. When analyzed, I believe you will agree that they form the su 
stance of our problems today. We physicians who confine ourselves to 
defense work are commonly classified as defense men, and there is conscious 
pride in this appellation. Sometimes we are accused of being prejudiced. 
Perhaps we are a little prejudiced, but our prejudice, if any, is never carried 
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to the extent that we fail in integrity and truth. There is comfort in the 
knowledge that our aim is to ascertain the true clinical picture. If we find, 
upon investigation, that plaintiff's medical claims are proper, we do not 
hesitate to so advise the attorney. If, on the other hand, we believe them 
to be exaggerated or false, we are charged with the responsibility of de- 
fending such claims and of aiding in the presentation of our viewpoint to 
a jury by ethical means. 

Is it ethical for a doctor to suggest an attorney to his patient? This 
question has been discussed pro and con at medical meetings I have at- 
tended. When an accident happens in which a person is hurt, there are 
three interested parties: (1) the injured person; (2) the individual charged 
with the injury; and (3) _ doctor treating the injured. 


I think it can be agreed by all that when a person is injured he is enti- 
tled to the advice of two persons: (1) a qualified attending physician and 
'&: — fied practiti oner of Ii law. 

re we all will agree that the practice of some doctors in urging 
gage a particular attorney is improper and should be dis- 
or should no more hold him as out as a judge of attor- 
\dviser on any matter of law, which is indeed outside the 
fessional knowledge. It further appears, however. that a 


have the right to suggest the name of an attorney if the patient 
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know one and caus 4 asks his doctor to make such 
latter circumstance is the only case in which a physician 





is re in er an attorney’s name to his patient. 

Sometimes there are agreements between a doctor and a lawyer which 

of aa nature that their relationship is definitely improper. For exam- 

f a doctor refuses to care for injured persons until a contract has been 
signed with the attorneys designated by him; if he refers personal injury 
cases to attorneys with the understanding that the medical fee is to be paid 
at once; or if he refers his cases on a contingent basis with the agreement 
that if no money is collected, no medical fee is to be paid but, if payment 
is made by the defendant, the medical fee is to be doubled and, in some 
instances, trebled, or a percentage of the attorney’s fee is to be forthcoming. 
These practices, in my opinion, are vicious and definitely unethical for two 
reasons: (1) they provide a motive which may induce the doctor and the 
attorney to exaggerate the injuries and to change the history of the facts 
of the accident; and (2) it is contrary to the rules and ethics of the medical 
profession to split fees directly or indirectly. 

There is one complaint that I have haerd from doctors who do not 
make a practice of referring their patients to lawyers. This complaint con- 
cerns the fact that many claims are settled directly with the patients and, 
as a result, the medical bills are not paid. They have the feeling that if 
they had referred the case to an attorney, both patient and doctor would 
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have been protected. I think it would be better, when a claim is settled 
and the doctor’s bill is assumed, for the company making the settlement 
to write a letter directly to the doctor advising him of such action and 
thanking him for his cooperation and his courtesy. This would create a 
better feeling between the company and the doctor. 

Many times I find myself having coffee and doughnuts with various 
attorneys engaged in the practice of personal injury lawsuits. This pleas- 
ant little time is spent with so-called plaintiffs’ and defendants’ attorneys. 
Quite naturally the subject is usually confined to the proper way to handle 
claims and the trial of a case. I have often heard the remark that the reason 
so many lawsuits are filed is because it is the practice of claim agents and 
those in charge of the legal departments of large corporations to offer in- 
jured persons a settlement which is not attractive to them. For instance, 
a claim agent, in an effort to make a good record, will try to settle a case 
for a few hundred dollars whereas, as a matter of fact, experience teaches 
us that it is worth much more. Maybe the over-all picture might seem to 
the company concerned to justify this practice, but my personal opinion 


is that it does not. I have known of hundreds of instances wherein this 
practice has driven claimants into the arms of an attorney. It also encour- 


ages the treating physician to cooperate with the attorney. As a result, 
many of these cases become major lawsuits instead of minor claims. I will 
frankly state that it would be far better for insurance companies and cor- 
porations engaged in the industrial field, who are exposed to a great num- 
ber of these claims, to take into consideration that times change, that the 
monetary value has changed and that they cannot think in terms of 1936 
1937 and 1940. They must realize that this is 1952, and, if they do not 
encourage the claimant by offering greater sums, the jurors may decide the 
issue to the utmost satisfaction of the plaintiff. Even in cases where it is 
thought there is a good defense on the liability, some consideration should 
be given to settling the case. It is all right to feel that you will not pay 
one cent for tribute, but practical experience teaches us that the jurors will 
compel you to pay the tribute to a greater extent. I know of one large 
corporation in Chicago which has given its adjusters greater leeway in this 
respect, and it has paid off in dividends. 

It seems advisable to settle a claim as early as possible so that there 
will be less chance to build up actual loss in wages and medical expense. 
This is especially true in minor or questionable injuries. One must realize 
that even a citizen with good reputation becomes a little on the avaricious 
side when he believes he can obtain money as a result of an accident. The 
claimant is more likely to be influenced by both the doctor and the attorney 
to remain away from his work longer than is necessary. In this connection 
it has been my experience that most claimants return to work promptly 
upon settlement of their cases. It may be necessary to offer a little more 
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money than the file indicates, but in the majority of instances, by encour- 
aging these persons to discontinue laying off work and to cease medical 
treatment which, in many instances, is only physiotherapy such as heat, 
light and massage for alleged painful muscles and joints, I believe you will 
eventually save money. 

I do not want you gentlemen to feel that my statements imply that 
we have lost our courage; such is not the case. The time to show plenty 
of courage is when you are fully convinced that the claimed injuries are 
nothing but a fraud. I am talking about cases in which injuries have been 
actually sustained and are substantiated. The public today resents an 
adjuster coming out to the home or hospital and trying to rush a settlement 
for an amount of money that sometimes insults them. Each adjuster or 
claim agent should try to visualize himself in the same position as the 
injured person and say to himself: ‘““What would I do under similar cir- 
cumstances?”’ I feel that the adjuster, to a great extent, is under the domi- 
nance of the head of the claim division. Some claim department heads are 
tough with their field adjusters and limit them to sums which are some- 
times ridiculous; others, by their broad experience, common knowledge of 
human nature and the methods of plaintiffs’ attorneys, become wise and, 
as a result, beat plaintiffs’ attorneys to the punch. It will be found that 
the latter type of claim department head lasts much longer at his job. 

Experiences of the last ten years have taught us that the appellate court 
is not likely to reverse a jury’s verdict based upon an erroneous record as 
it did in former years. Most verdicts that are reversed nowadays are based 
upon technical errors in instructions rather than any proof cf contributory 
negligence or preponderance of either medical or factual evidence. 

The importance of preparation should be mentioned. This means both 
legal and medical preparation. Some excellent attorneys spend the major 
portion of their time in preparing the factual defense, and, when the case 
comes to court, they are woefully lacking in medical defense. While they 
may present a careful defense as far as the occurrence is concerned, they 
find themselves behind the so-called eight ball when the opposition throws 
everything at them regarding the medical damages. It is then that they 
call for heip, but it is too late—the best experienced medical aid is com- 
pelled to prepare his work in a hurry and the defense in reference to the 
damages is so inadequately presented that all the good impressions the 
jurors may have had regarding the defense on the facts are forgotten. 

If the attorney is thoroughly acquainted with the viewpoint of the 
doctors he plans to use, both as to their direct testimony and their reaction 
to the probable cross-examination, there will be little necessity for his be- 
ing interrupted during presentation of the medical testimony. I do not 
believe that an attorney’s best interests are served when he relies too much 
upon his medical counsel to acquaint him with the medical picture during 
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the time his mind is concentrated on trying the case. It is realized that 
the attorney is busy and under stress and strain —— the trial, and the 
medical counsel should bother him as little as possible. In order to obviate 
this it would be better for the attorney to arrange his time so that he can 
be present during medical conferences and can judge from the discussion 
ist how he wants to present his medical testimony and the order of its 

entation. Trial attorneys should not take too much for granted. They 
hou ld not depend upon all nedical reports they receive. It has been my 
experience that some reports are not reliable and have no scientific basis, 
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whether they come from ordinary practicing physicians or from specialists 
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in some eee field. 

When a case is assigned to an attorney, he may become lax in his med- 
ical preparation because he may have in mind that the case will most likely 
be settled. The medical features of each 
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pared whether or not settlement is contemp 


ase should b horough ly pre- 
a chance that the attorney will be compelled 
oughly the medical evidence is { 
settlement. Undoubtedly you have all heard t 
way to settle a case is to prepare to try it.’ 

A medical man’s opinion should be the same whether the asking price 
is $1,000 or $30,000. He should not commit himself by statements to fit 
the convenience of one case because it can be settled for — Legal 
men usually have long memories, and a doctor’s previous statements may 
later embarrass him when he is forced to prepare a strong eed cal defense 
wherein the same medical circumstances apply but the asking price is 
$30,000. A doctor must be consistent. He must not be influenced undu 
by matters other than the medical features. 

Quite often trial attorneys find themselves representing codefendants. 
I believe it is wise to confer with the codefendant’s attorney regarding pre- 
se — tion of the medical defense. You may quarrel all you like over the 
liability, but I believe it is a mistake ] 
defe onse. It is recognized that attorneys engaged by certain insurance com- 


h, and, for some unexplained reason, you 


e 
aave a solid, unified medical 
panies are difficult to deal wit 
may have presented to you medical reports of physicians employed by these 
companies which, in many respects, are harmful to the medical defense. 
Early contacts with these attorneys and doctors may give you an oppor- 
tunity to eliminate medical conflict when the case is tried. 

It may sometimes be advisable for the medical adviser to be present 
during selection of the jury, especially if there is reason to feel that the case 
will require the presence of several doctors on both sides. Frequently I 
have wondered if it might not be well for the attorneys to inquire of each 
and every juror whether he or she is acquainted with the doctor or the 
doctors they have reason to feel will testify in the case. It may be necessary 
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to subject one or more of these physicians to severe cross-examination. 
Certainly it would not be desirable to have one of their patients on the 
jury. This has actually happened on several occasions. In one case I know 
about, the resuit was disastrous. 

Attorneys differ in their method of selecting jurors. Some of them 
prefer to pick individuals employed in certain occupations. One successful 
attorney of my acquaintance had the opinion that an alert waitress, waiter 
or bartender, employed in a place of good repute and atmosphere, acquires 
a better-than-average knowledge of human behavior and would more likely 
detect a phony than the average citizen engaged in‘an occupation that does 
not require contact with the public under the same circumstances. 

I believe it is well sometimes to inquire of prospective jurors, without 
becoming too personal, their opinions and experiences regarding certain 
disabilities. This is especially important if a hernia case is being defended. 
The average lay person has preconceived notions regarding the cause and 
effect of hernia. Very recently a well-known attorney decided to obtain 
such information from the panel. He was shocked by the admission of 
one person that her father had been bedridden for eight years as a result of 
a large hernia which she thought was due to a fall he sustained while at 
work. Needless to say, in that particular case if such inquiries had not 
been made, it is anybody’s guess what might have happened. Incidentally, 
I might add that it was discovered that two other prospective jurors had 
definite, preconceived notions regarding this ailment. It might be better 
to assure yourselves that the jury will keep their minds open on the cause 
and effect of the disability in question until they have an opportunity to 
judge from the medical testimony. 

My thought regarding the opening statement is that the attorney should 
be fully acquainted with what can or cannot be proved medically. An at- 
torney may sometimes, in order to impress his opponent, promise to prove 
by medical testimony something which cannot be proved. I admit this is 
not common practice and it is only done for the psychological effect upon 
the opponent, but if you ever fall from grace and do so, you had better be 
sure it will work, otherwise you will have to consult your finance depart- 
ment instead of the medical adviser. 

The presence of women on the jury has changed the atmosphere of the 
courtroom. A woman’s attitude regarding medical aspects is different from 
that of aman. They are the ones who have cared for youngsters during 
sieges 0° illness and were present when the doctor called. It is they who 
visit the sick in hospitals and call on their relatives when they are indis- 
posed. They are habitually more inquisitive than men about bodily ail- 
ments. Therefore, they have a keener interest in any information given to 
them pertaining to human disabilities. As a result, they are more medi- 
cally conscious than men. It is my belief that if a woman juror has the 
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opportunity to listen to an interesting qualified witness, your case will not 
be jeopardized. The doctor or doctors who are selected should not only 
have an excellent reputation and ability but they should also be articulate 
enough to be able to tell the court and jury precisely what their findings 
are so that even a juror who is on the dull side may understand them. It 
is desirable for a doctor to have persuasive ability. He should be educated 
by both the medical adviser and the trial lawyer concerning the contem- 
plated cross-examination and should be advised as to his proper demeanor 
in the courtroom. He should not only know but also be able to explain 
the medical features in simplest English. A question of doubt should 
never be left in the minds of the jurors regarding the medical evidence. This 
part of the case should be as clear as any other part of the defense. 

Women are less likely to classify a witness as a quack. Therefore, 
women usually give weight to testimony given by such individuals. Ina 
city like Chicago, with its mixed population, there are many persons who 
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are influenced by modern advertising through the radio, newspapers, 
magazines and even through the advertisements on street cars. There are 
individuals who believe that a bottle of snake oil cured their pip or that 
their osteoarthritis or some other chronic ailment was markedly improved 
by the advice of a person who may be classified as a charlatan. I have 
never had a clear definition given to me of where quackery begins and ends 
We all have a fair comprehension of the subject, but it is dangerous to 
assume that everyone on the jury has complete faith in medical practitioners 
and no confidence in the others I have mentioned. 

I would like to discuss briefly the hypothetical question which is used 
in the State of Illinois to connect certain medical disabilities with a de- 
scribed accident. I meet many doctors who tell me that when they notify 
a plaintiff’s attorney that they do not consider a disability as being con- 
nected with an alleged accident, they are advised that their testimony does 
not have to be specific, that the only thing they have to say is that “‘there 
might or could be a casual connection between the state of ill-being and 
the accident.’’ When I hear lawyers establish a prima-facie case by use of 
vague language and this type of indefinite opinion, I wate what would 
happen to many claims and lawsuits if it were decided by the upper courts 
that a case could not - so easily made out. 

Often I have made the statement, and I wish to repeat it, that when a 
false medical claim is ihe the real guilty party is the doctor. No matter 
how anxious an attorney may be to present a false medical claim, he cannot 
do so unless the doctor or doctors in the case furnish him the material. 
Many times in various courtrooms, after opposing lawyers and doctors 
have been advised why a medical sie has no scientific basis, they have put 
forth a show of smugness and an appearance of confidence and remarked: 


“So what? All we have to do is to make out a prima-facie case on the facts 
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and have a doctor testify that the condition or disability might or could 
be due to an accident, and the case is in the bag.”’ 

A legal-minded person would most likely say: ‘Well, it’s the law. 
What is wrong with that?’’ Asa lay person who has witnessed its results, 
I have difficulty in understanding why it should continue to exist in [lli- 
nois, especially when a different rule governs in other states. ‘a nderstand 
that this particular phraseology is used because the courts feel that a more 
definite opinion would be an invasion of the province of the ey. vy. it 1s 

a sad state of affairs when we must endure this condition in the te of 
Illinois, where a physician is protected by a rule of law not oo by 
members of bis aman: in other states. The result is that in Illinois a 
doctor may render an untrue opinion regarding a physical disability when 
he knows that his experience and scientific training support the opposite 
view. 

Some time ago I read a paper on this subject. It was interesting to 
discover that most of the judges to whom [| talk atic in their 
opposition to the current use of the “‘might or could be’’ device. They 
told me that they felt that the question was vague, that the phraseology 
called for an affirmative answer and that a litigant should not be permitted 
n a case is given 
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to establish a prima-facie case on such language. Quite o 
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to the jury on the basis of an answer to this question by a hired expert who 
has never seen, treated or examined the plaintiff. I have known of in- 
stances when attending physicians and surgeons have told me privately 
that they refused to comply with the request of the attorney to connect cer- 
tain medical disabilities with alleged accidents because, in their opinion, the 
described disability was in no way connected with the accident. Wth this 
knowledge, the attorney then engaged the services of a so-called expert to 
complete his case. 

Partly because of the rules governing medical testimony today, th: 
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general public has the impression that there is marked disagreement am ong 
physicians and surgeons as to the cause and effect of disease. However, 
doctors make many statements from the witness stand that they cual 
not dare assert in a scientific meeting or clinic. In such meetings they 

pinions th oy give 


would not have the effrontery to voice some of the loose o 





courtrooms. ‘They are held by their medical colleagues to scier 
tific facts. The impression of the public that medicine is not an exact 
science has some basis, but in most respects this is not true. We do know 
from scientific investigation the actual cause and effect of many diseases. 
When a doctor gives his opinion in a courtroom that there might or could 
be a causal connection between trauma of two or three years ago and the 
present disease or disability, it puts the burden on the other side of pro- 
ducing one or more doctors who will give an opposite opinion. It is my 


considered belief that if the same group of doctors were conferring privately, 
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a difference of opinion would not exist. Why, then, should the courts be 
the only ones who reach erroneous conclusions? 

As the situation stands today, many defendants’ attorneys are actually 
afraid to present a case to a jury. They have taken the defeatist attitude 
that there isn’t any use of risking the rights of their client with a jury. 
They tell me that they are afraid of both judge and jury. If this is true, 
“something is rotten in the state of Denmark.’’ The legal profession must 
be held to at least a partial responsibility for this condition. 

We all realize that we are living in a liberal period, but democracy is 
not so decadent that an innocent defendant’s rights should be jeopardized 
because of a fear complex or distrust of our courts and juries. 

Both corporations and insurance companies seem to consider only the 
over-all picture of expense and the cheapest way of disposing of claims and 
lawsuits regardless of their merit. If we injure a person and are liable, we 
should pay for it. If an injured person is the cause of his own injuries, 
judges should recognize that fact, the same as they did ten years ago. The 
law hasn’t changed; it is only the interpretation of the law that has 
degree of negligence from a practical 


a. 


changed. his business of so-calle 
standpoint is pure hokum. This j is just an artful device on the part of the 
courts to evade responsibility; it is an artful device used to pass the buck 
to the juries. ‘There isn’t a plaintiff’s attorney in Chicago who won't 
admit, if he is honest, that the modern trend of judicial and legal thought 
is bringing about a Roman holiday for those attorneys who are ingenious 
enough to put just enough evidence in every case to color the facts of the 
occurrence in such a manner that there is some degree, even though slight, 
of negligence on the part of defendant, because they know that that is all 
the juries need to render re verdicts. 
Most legislative bodies are composed of and controlled, to some deg 

by members of the teal profession. All judicial bodies are entirely c con- 
trolled, to some degree, by members of the legal profession. Under these 
circumstances the public must rely upon the legal profession to see to it that 
hese cases. Other- 
‘aneanal in the 


fair and proper procedure is maintained in adjudica 





Wise, it is possible that the judge who made the remark 
early part of this paper will prove to be correct and the day of the trial at- 
torney will pass into limbo. 

A short time ago there was considerable newspaper publicity regarding 
the attitude of some of the large casualty companies. According to the 
articles, several large casualty companies were contemplating discontinuing 
their insurance on public liability and personal injuries because of tremend- 
ous losses. The articles stated further that unless a substantial increase in 
rates for these forms of insurance was put into effect, their financial con- 
diton would be dangerously impaired. If this happens, the result might 
be that a person would be required either to have sufficient individual re- 
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sponsibility to answer for any damages or to take the risk of carrying 
insurance in a company in which he lacks confidence. At the present time 
we know that a common carrier or other responsible corporation may be 
involved superficially or not at all in an occurrence in which injuries are 
actually caused to a person because of the negligence of an irresponsible 
automobile driver. Suit is filed against both. The common carrier or 
‘responsible party must bear the burden because all the emphasis is directed 
away from the defendant known to have no financial responsibility. 

When a person takes out a driver’s license today, he does not have to 
prove financial responsibility in the event of an accident. Ifa person finan- 
cially irresponsible should have a serious accident in which he is negligent, 
he may have his driver’s license revoked. It would seem more practical to 
insist on financial responsibility before he is responsible for injuries to an- 
other person. 

If insurance rates go up higher and higher, there may be an increase in 
the number of financially irresponsible automobile drivers, and, conse- 
quently, there may be an increase in claims filed against those who are 
innocently involved but are financially responsible. You may believe this 
to be a startling statement, but it is not so at all, because there are instances 
where, following an accident, it is discovered that the party causing the 
injuries carries no insurance and is not financially responsible. Another 
party deemed to be financially responsible is made codefendant, even 
though he may be wholly free from fault, and, rather than risk his case 
with a jury, a settlement is negotiated for the reason that experience shows 
that juries, under these circumstances, are more likely to hold both defend- 
ants liable and eventually the party financially sound may be compelled to 
pay the full amount of the verdict. 

What is the remedy? I am sure that there are enough public-spirited 
men and women with sufficient intelligence and courage to formulate a 
plan to meet this condition. After all, we are not dealing in peanuts. The 
daily life of every decent citizen and business organization is influenced 
as a result of abuses practiced in personal injury lawsuits. When it is 
realized that many policemen, newsboys, internes in hospitals, members 
of the medical profession and those in charge of squad cars are influenced 
by a certain group of attorneys and that hospital records pertaining to the 
facts of an injury are sometimes controlled and changed, one reaches the 
conclusion that the public is apathetic or uninformed in allowing such 
conditions to exist—conditions that are just as bad as, if not worse than, 
the slot machine and bookie rackets. Insurance rates and all forms of 
transportation costs are increasing. The situation is a public challenge. 
I recognize the responsibility of the medical profession in this matter, but 
the medical profession cannot, by itself, correct this condition. If business 
leaders and members of the legal and medical professions would join, there 
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could be a consolidated effort to correct such evils, which are unjust to 
the majority of the members of both the medical and the legal professions 
who are ethical in every way. 

There is a suggestion that could be offered. I do not know if it is 
feasible. The suggestion is based upon what I have heard regarding the 
benefits derived from the activities of the Chicago Better Business Bureau 
and the Chicago Crime Commission. 

An organization might be formed which would be composed of 
qualified accredited representatives of the various medical and legal societies, 
business organizations and insurance companies, which would be sup- 
ported financially by contributions from interested common carriers, insur- 
ance companies and business organizations and which would function 
along the following lines: 

(1) Examine and study the laws and rules of the various states per- 
taining to personal injury claims and suits; 

(2) Bring influence to bear in making the rules governing this practice 
more uniform among the various states for the reason that it seems peculiar 
to the lay mind that a good law in one state is not acceptable in another. 

(3) Act as an investigative body for the various legal and medical 
societies, particularly in reference to questionable medical testimony by 
either plaintiff or defendant and the questionable methods that might be 
pursued by either plaintiff or defendant attorneys; 

(4) Cooperate with the local medical societies for the purpose of 
eliminating recognized improper conduct on the part of some of their 
members; 

(5) Maintain close contact with the local legal societies for the pur- 
pose of eliminating any improper conduct on the part of any group of at- 
torneys in handling these matters—in other words, get rid of the phrases 
commonly used in the newspapers, that is, ambulance chaser and medical 
quack; 

(6) Cooperate with police authorities in an effort to discontinue the 
hookup between police and the medical profession, including hospitals, 
and the accident prevention and accident investigation bureaus; 

(7) Be charged with the responsibility of calling any matter which, 
in its opinion, involves misconduct to the attention of the legal and medi- 
cal societies so that appropriate action can be taken. 

You may feel that the legal and medical societies already have com- 
mittees with such functions. However, we must recognize that these 
abuses exist and that, to date, efforts to correct them haven't been too suc- 


cessful. 

This plan may bring better results than the Minnesota plan formulated 
som ten years ago. The Minnesota plan reads well on paper, but its weak- 
ness is that the judges in the courts, who are supposed to initiate charges 








in cases of misconduct, have been lax in doing so. It is hoped that if a plan 
such as the one just mentioned were adopted in the State of Illinois or 
other states, it would soon be recognized on a national basis and similar 
organizations would be formed in other states. “The members of this 
organization should be assured of independence and stability, and, event- 
ually, through their influence, certain laws might be enacted that would 
be fair to both plaintiff and defendant. 

We know that the remedy commonly suggested is the passage of a 
law. I believe that even if a law or set of laws could be devised in an 
effort to meet the situation, it or they would not be sufficient but would 
be a step forward. The basic morals of those directing this traffic must 
be corrected, and such an organization as suggested certainly would be a 
beneficial influence in this direction. 

After reading this you may promptly forget what you have read. I 
sincerely trust that some of you won’t. ‘These conditions affect a great 
many people, either directly or indirectly. They are reaching into the 
pockets of your clients. You may say among yourselves that all these 
activities stimulate business, but I am wondering if we are not living in a 
fool’s paradise and if, eventually, we may kill the goose that laid the golden 
egg. If any judges or prospective judges read this, it is hoped that they 
will stop, look and listen at the crossroads, because there is the strong 
probability that an aroused public will force the issue and that all these 
personal injury claims may be resolved to the status of arbitration and 
compensation and the need for judges to hear these cases will be lessened. 

The time to act is right now. It is later than we think. In the words 
of Thomas Carlyle: “‘Our main business is not to see what lies dimly at a 
distance, but to do what lies clearly at hand.”’ 








The Health Insurance Council 


By JOHN W. JOANIS* 


Axccwwent AND HEALTH insurance salesmen 
have to sell the buying public on the idea of insuring against financial loss 
due to illness or accident but, for the most part, the person who receives 
directly the reaction of the insured is the person on the scene at the time of 
payment of claims. After all, it is only at that time that the insured really 
knows what his insurance policy will do for him. Until that time, it has 
been an intangible thing. It is when a claim arises that the policyholder’s 
idea of health and accident insurance becomes known. 

If the person is satisfied with the amount paid under the policy, we 
undoubtedly have a permanent friend on the side of private insurance. 
If he is unhappy either with the service rendered, the amount paid or the 
proportion of the amount paid to the total bill, at best we have someone 
not happy with an insurance company and probably one who is unhappy 
with the entire insurance industry. 

This relationship between insurance companies and insureds is not a 
new one, but it has been accented in the health and accident field by the in- 
troduction of a third party; that is, the person rendering the service which 
results in the charge insured against. In the hospital and surgical field, 
there must necessarily be a service rendered since that is the contingency 
against which the insurance has been directed. ‘This relationship is partly 
true in other forms of coverage but not to the same extent that it is in the 
health and accident field. Particularly is it true that in no other field do you 
have such a lack of a guide for services rendered. In the workmen’s com- 
pensation field, which comes as close to the health and accident field in this 
respect as any, medical charges are controlled. The companies only pay 
reasonable medical fees. “The method of protecting this right varies by 
state from having all bills approved by the Commission to a simple 
grievance committee setup. 

When the accident and health insurance industry found itself faced 
with a situation where it recognized the necessity of cooperation not only 
between the insurance carriers but also of a better understanding and work- 
ing relationship with the doctors and hospitals, the parties for the most 
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part providing the service in-this line, the need of a united front became 
rather apparent to many. The recognition of this need resulted in the 
establishment of the Health Insurance Council. 

Briefly, the history of the Council is this. It was formed in Septem- 
ber of 1946 as an organization through which insurance companies could 
do their part in the joint effort mentioned above. The Council is com- 
posed of nine trade associations—the International Claim Association, 
the American Life Convention, the American Mutual Alliance, the Asso- 
ciation of Casualty and Surety Companies, the Association of Life In- 
surance Medical Directors, the Bureau of Accident and Health Under- 
writers, the Health and Accident Underwriters Conference, the Life In- 
surance Association of America, and the Life Insurers Conference. 

These associations represent insurance companies who in turn write 
almost 90% of the health and accident business in the United States. 
Within the Council all types of accident and health underwriters are repre- 
sented—life companies, stock casualty companies, and mutual casualty 
companies. 

The member organizations having a regular budget and staff such as 
the Life Insurance Association, the Bureau, the Conference, the Alliance 
and other similar organizations, have agreed to defray the direct expenses 
of the operation of the Council. Company people acting as representatives 
on the Council receive no reimbursement and the same is true of staff 
personnel of the various trade associations. 

The Council as originally formed had to get over the hurdle of a 
recognition of a common purpose among the various groups comprising 
the Council. This was not as easy as it might be hoped that it would 
have been. At the moment, I am very happy to be able to state flatly that 
the specific objectives of each type of carrier have been relegated to a minor 
position and the major objective of a united industry front is foremost in 
the minds of Council representatives. 

Three major objectives have taken up the greater portion of the 
Council’s activities since its inception in 1946. I will mention them only 
briefly. The statistical surveys that are made by the Council, ore published 
annually in a booklet entitled ““A Survey of Accident and Health Coverages 
in the United States.’’ This study is the result of a cooperative effort 
which has been made with the help of other organizations, particularly 
the United States Chamber of Commerce, the Life Insurance Association 
of America, and the Bureau of Accident and Health Underwriters. The 
purpose of the survey is to get the facts with reference to accident and 
health coverages in the United States and, of course, to make these facts 
available to all interested parties. 

The second activity is the one with which claims people are probably 
even more familiar, that is the development of hospital admission plans. 


[ 36 ] 








The Council members early recognized the need for making it possible for 
insureds to enter a hospital without*being required to pay a deposit or at 
least to limit to the extent possible the amount of the deposit. These plans 
have been worked out with hospital representatives in various cities and 
areas and is, at the present time, being extended on a countrywide basis 
to apply to all possible hospitals without awaiting the more formal devel- 
opment of individual plans.* 

In the hospital admission field, we were also faced with the problem 
of handling individual type policies. These policies did not lend them- 
selves well to the regular hospital admission plans and therefore the Council 
as a result of a great deal of effort on the part of its special committees has 
developed on an experimental basis a plan which applies to individual 
policies. This plan is being carried out in Columbus, Ohio, with the 
cooperation of the Columbus hospitals. It is too early at this time to 
indicate the results of this experiment. 

At one time I made the statement that with reference to surgical plans 
we were educating the doctors at the rate of two new ones per meeting. 
More and more, I come to realize that our problem is one of educating 
insurance company personnel, and I hope it can be done at a more rapid 
rate than two a meeting. This is true because it is only after we have the 
entire insurance industry thinking as a unit that we will be able to sell 
the ideas of the Council and to keep them sold. This is particularly true 
in connection with the hospital admission plans of the Council. 

The Council recently decided to put the hospital admission plans on 
a nationwide basis with each company installing the plan where it has 
insureds. This is going to call for a tremendous effort on the part of claim 
men. ‘There will be pressures brought to bear by statistical people, by 
company executives, and by others to get special information not called 
for in the uniform claim blank. It will be up to claim men either to 
resist this pressure or to see to it that such information is obtained without 
in any way disturbing the hospital admission plans. 

It is odd to see how many “‘valid’’ excuses can be thought up as to 
why this or that company cannot follow a uniform pattern. All a person 
would have to do in order to appreciate the importance of uniformity is 
to be assigned to the work of one of the Council committees and see the 
great confusion that results in the minds of the general public because of 
lack of uniformity in the insurance business. 

The International Claim Association has worked closely with the 
Health Insurance Council in developing admission and claim blanks used 
by the Council. This assistance has been of great value. Unfortunately, 
the service rendered to date is not enough, and unless claim men and claim 


1 Extensive detailed information on such plans is available by writing the Health 
Insurance Council, 488 Madison Avenue, New York, N. Y. 
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departments are willing to use the forms developed and to carry out and 
cooperate with the plans worked out by the Council, they can be of no 
value, for after all it is meaningless to work out a hospital admission plan 
if no company participates in it or if the companies participate only half- 
heartedly. 

A great deal of thought has been given to a uniform claim blank since 
one of our biggest complaints from doctors and hospitals is the lack of a 
uniform blank. Such a blank was developed by the International Claim 
Association and has been put into limited use. The Council with its much 
broader reach would like to encourage the use of the blanks by all carriers. 
We are not particularly concerned with whether the development is 
through the Council or through the International Claim Association. We 
are merely concerned with an all-industry approach to solving what we 
recognize to be a major problem. We find that there is a great deal of 
professional jealousy in the blanks field, and a great deal of resistance on 
the part of claims people to accept something they themselves have not 
drafted. One can hardly blame physicians and surgeons for being unhappy 
when they look at 24 blanks, each cne of them different and, insofar as 
the doctor or hospital is concerned, they are to serve but one purpose, and 
that is to give notice to the insurance carrier of the service performed. 

The most difficult problem tackled by the Council to date has been 
development of a plan to provide service-type coverage for those in a speci- 
fied income group for medical and surgical benefits. “The problem here 
is many-fold. In the first place, we are dealing with the most nebulous 
area in that by tradition doctors’ charges are by no means standard. 

Recognizing that we would have difficulty, we have done what we 
could to give the doctors background on the insurance portion of the 
three-party relationship (patient, doctor, insurance company) and, at the 
same time, have tried to understand the doctors’ problem. Both of these 
are large orders and immediate results cannot be expected. Plans have 
been developed in Wisconsin, Tennessee, Georgia, Maine, and Rhode 
Island. These plans have been successful to the extent that both sides, the 
insurance companies and the doctors, have been willing to change some of 
their old ideas. The companies to a surprising degree have been hesitant 
about working with doctors under a plan wherein the doctor has some- 
thing to say about the coverage, and the doctors likewise have been un- 
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willing to enter into a working relationship with the insurance carrie 
by merely taking their word for the fact that the policies will provide the 
coverages outlined by both groups. 

The need for having both groups agree as to content of policies has 
increased the cost of operation and necessarily resulted in delays which have 
been allowed to loom large in the minds of some insurance company ex- 
ecutives. It now appears that the council will continue the surgical plans 
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presently in force, but at the moment we are working on new ideas trying 
to see if there is any better approach’to the problem of cooperation between 
doctors and insurance carriers. 

Nothing is more disheartening to an insured than to have the payment 
made under his policy amount to only a fraction of the doctor’s charge. 
We have tried hard to impress the medical profession with the idea that 
although by tradition they charge according to the ability to pay, insurance 
as such should not be recognized as ability to pay. Certainly, it should 
not be treated by the doctors as something that comes to the insured at 
no cost to him and that, therefore, the doctor is entitled to that plus his 
normal fee. I have had the occasion in the past two years to appear on 
the public platform with doctors who have openly stated that if they know 
insurance is in the picture, they increase their fees, their argument being 
that handling of the insurance forms entitles them to at least another 
$25 or $50. 

Most people react to statements like this with a desire to fight. Our 
job is to cooperate with the doctors—not fight with the We are con- 
vinced that if they see our objective, there is a vast area a cooperation 
which can be brought into play. We know this from actual experience 
because we have often started out with a group of, should I say hostile, 
doctors and after we have had sufficient discussion, we usually have en- 





thusiastic support. 

It would be well for company claims executives to have their claims 
people trained to do more than er the bill down at ea moment. By 
that I mean that the job of a good claims man is not solely to handle any 
one particular claim but also to act in the capacity of a saat of an idea. 
As an example, we find that doctors are very confused as to the meaning 
of a surgical fee schedule in a so-called standard Rowe: A good many 
doctors have said that they have the feeling insurance companies are trying 
to set their fees and keep them low. This is parti mare y true where a part 
of a schedule is sold to an insured. 

In other words, they feel that without regard to the number of 
dollars paid for any particular procedure, the company is selling the idea 
that that amount will be full payment. Such, of course, is not the case 
with standard plans. Their reaction to a low fee schedule is quite natural. 
They get mad and charge even more than their normal fee for the purpose 
of showing somebody, they’re not sure whom. 

I feel that this is a fundamental block in the program toward coop- 
eration between the medical profession and the insurance industry. Both 
sides must be determined to be understanding and lean over backwards to 
make the relationship work. As I see it, neither group can survive per- 


manently without the aid of the other. We must do everything possible 
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to develop a proper state of mind in the industry. If we think in terms of 
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cooperation and act in terms of cooperation, we can have but one result 
and that is success. 

Within the last year, it became apparent that if the Council is to carry 
out its objective, it would be necessary te expand into the field commonly 
labeled public relations, not in terms of a tremendous propaganda drive, 
but rather a gradual education program, a program through which we 
would make our position known to the medical people and in turn to the 
general public. A great deal of time was spent in carefully working out 
a program which set the pattern of the Council and one which could 
be carried on without undue financial burden. This program has now 
been given the blessing of top management in the industry and is being 
carried forward as rapidly as possible. 

We plan to direct our efforts primarily in the area of making known 
to people in the medical field what coverages the insurance companies have 
available. This should result in two general reactions. First, we know 
that most people in the medical field do not know what coverages can 
be purchased. We feel that if doctors and hospitals knew what was avail- 
able, there would be less grumbling about why isn’t this or that coverage 
made available. In most instances, such coverages are available but are 
just not being purchased by the general public. This would cut down the 
grumbling about private insurance. On the other hand, we would be 
able to find out from the doctors more of what they think should be made 
available and the doctors would be in a position to recommend logical 
saleable coverages. 

The Health Insurance Council is founded on the principle that there 
is a common bond of interest between the medical profession, including 
the hospitals, and the insurance industry. This interest is in providing in 
the most effective and comprehensive manner possible means and mech- 
anisms through which public demands for payment of health and accident 
expenses can be met. It recognizes the fact that if we are to unite in this 
common purpose, we must have understanding before we can have cooper- 
ation. It recognizes the importance of free competition and equal treat- 
ment of all segments insuring against the medical hazard. We believe 
that on these principles private enterprise will thrive and the demand for 
government intervention will dry on the vine. 
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George Henry Tyne of Nashville, Tennessee, our beloved past Presi- 
dent, and Chairman of the Board of Governors for two years, in 1950 
established a special fund to be used in some appropriate way to perpetu- 
ate the ideals and purposes of the Federation of Insurance Counsel. A 
special committee appointed after our 1950 convention determined that 
the most appropriate method of accomplishing these aims was to make 
an annual award to some person whose dedication to outstanding service 
in the legal profession or the insurance industry should be recognized by 
the receipt of this Award. 

Accordingly, after this recommendation was reported to the Board 
of Governors at our 1951 convention and approved, another committee 
was appointed to choose the first recipient to receive the award at our 
1952 meeting. Meanwhile Mr. Tyne, with the help of other officers, 
designed the distinctive emblem and language which became embodied in 
the permanent design shown in the reproduction on the opposite page. 

Mr. William H. Seymour was chosen to receive the first presentation 
of this annual award. Mr. Seymour is vice-president of Liberty Mutual 
Insurance Company. He has made outstanding contributions in the field 
of industrial safety and vocational rehabilitation of injured workmen. 
He has been a pioneer in many phases of the relationship between industry 
and insurance. He has been a leading exponent of loss prevention, and the 
use of many technical skills that can make an effective contribution to the 
success of loss prevention programs. These include medicine, industrial 
hygiene, noise and vibration effects and other engineering specialties. He 
has also promoted the employment of the physically handicapped, and the 
re-employment and rehabilitation of injured personnel. 

Mr. Seymour was present during our 1952 Convention and received 
the award at the annual banquet on the closing evening of the meeting. 
Prior thereto he delivered an address at one of the business sessions, explain- 
ing in more detail the nature of the work in which he has been engaged 
and for which the George Henry Tyne Award was made. His speech is 
reproduced in this issue so that it may be read along with this account and 
kept with the pictures shown on these pages. 
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Loss Prevention and 
Rehabilitation: 


Their Contribution to the Better Understanding 
of Casualty Insurance Values 


By WILLIAM H. SEYMOUR * 


\4 ITHIN THE SHORT SPAN of your lifetime and mine 
there have been world-shaking changes in international affairs, in science 
and in industrial production and distribution, but, to me, there have been 
none more profound than the speed of social change. 

To me, the most significant scientific fact of this age is the develop- 
ment and practical application of the science of human relations. By this 
I do not mean a kind of starry-eyed do-goodism preached by the long- 
haired gentry, but I do mean the kind of unselfishly selfish, down-to-earth 
practical idealism which the profession of casualty insurance, with the full 
support of an enlightened business management, has practiced in the public 
interest—a profession which has sought and brought an ever-increasing 
degree of safety and security to every man, woman and child in America. 

Now, these are big words to address to a key group of learned men 
who are themselves engaged in the practice of an honorable profession. 
Your profession has fought through the centuries to preserve human rights 
and properties. Probably like the real values in casualty insurance, you, 
too, have not been too well understood. Because the public understanding 
of casualty insurance is obscured by the veil of rates, technical and legal 
policy language, the good deeds—the real contribution to industry and the 
American workman—are too little understood. 

This business in which I am proud to be engaged 
sure you have equal pride—is a business of trusteeship. It could be called 
a double trust because, first, it is of necessity a financial trust in which we 
must set aside ‘‘x’’ number of dollars to pay “‘x’’ number of claims to “*x”’ 
number of claimants or beneficiaries. But this financial trusteeship, vital 
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as it is, is only a part of our public responsibility. Ours is also a human 
trust, a trusteeship, an inescapable obligation to remove, if possible—in 
any case to reduce to the minimum—the causes and the effects of work, 
home and highway injuries. It is a trusteeship to relieve pain and fear and 
loss. It is, finally, a trusteeship to restore the injured people to normal liv- 
ing insofar as it is within our power to do so through surgical and medical 
care and through the provisions of physical and mental therapy. 

This obligation and understanding should lessen the offhand opinion 
that insurance is a static business which lives by rules and regulations, 
traditions and precepts which are unalterable and which must be followed 
by those who wish to avail themselves of insurance. I cannot quote from 
experience or knowledge as to any part of the industry except that of 
casualty insurance, but, as my subject deals with that branch of the busi- 
ness, I should like to state that nothing is farther from the truth than the 
notion that casualty insurance is a static institution, governed and ruled 
by dead traditions and operated by unrealistic procedures. On the contrary, 
I believe an outstanding job has been done in the field of casualty insurance 
in meeting and adapting the business to the tremendous challenge of our 
times. 

To understand the enormity of this task, let us review the difficult 
position in which casualty insurance finds itself. In this country—and 
probably in others with which I am not familiar—times are changing with 
kaleidoscopic swiftness. Indeed, if we were to divide our country’s history 
into different periods, comparable to some of the European ages, we could 
best describe the present one as an age of accelerated rate of change. In 
industry and in products we have new materials which are hazardous and 
which often have unknown properties. The tempo of our lives is faster, 
both in and outside of industry. Everything is in a state of flux. 

In former times the primary cause of disability and death below the 
age of 60 was infectious disease. Today, we are conquering infectious dis- 
ease, and the greater percentage of accidents becomes our foremost problem. 
In the past, our population lived and died in a relatively restricted area. 
Now, because of the mobility of this same population, we have tremen- 
dous exposure to accidents. 

Our modern age is obsessed with speed, so that the same people who 
discarded the horse and buggy don’t even like the automobile any more. 
Trains are too slow for many travelers, even the speed of the DC-3 isn’t 
Satisfying. We have the DC-6 and the Constellation, and tomorrow we 





will have the jet. 

People used to die at a “ripe old age’ of 45. Today the life expectancy 
of men is in the late 60’s and in the early 70’s for women, which means 
that people work longer even though they are not as agile and their reflexes 
are not so good. On these accounts they may be more prone to accidents. 
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In the past, serious illnesses and serious traumatic injuries used more fre- 
quently to bring death. Today, through medical skills, more people are 
saved from death. Two of your best examples are the paraplegic and quad- 
raplegic patient. 

All this constitutes a tremendous challenge to the casualty insurance 
company, which finds itself in the midst of the turmoil created by these 
many changes. Today, engineering design tends to exceed human capacity. 
We need new criteria in engineering and loss-prevention skills to fulfill the 
requirements placed on humans by engineering design. It is unfortunate, 
but it seems our technological development sets the center of achievement 
in the machine itself and forgets the man who has to operate it. More 
logically, technological developments should rightfully be an extension of 
the human being as a biological unit. Because this is not being done, loss 
prevention today is faced with the tremendous task of adjusting the air- 
plane that goes 600-700 miles an hour to the human who has to operate it. 

Most certainly, casualty insurance is not static. Finding ourselves in 
the vortex of this whirlpool of change—changing technology, changing 
ae and industrial thinking, changing habits and changing life 

ccepting the challenge and trying to make our contribution in the field 
W ws we believe we have the knowledge and the urgency of purpose 

Far from remaining static, we are making a bold, all-out attack along 
three fronts in the loss-prevention field. First, we are doing everything 
within our power to hunt down the accident at its source and, by all tech- 
nological and ie its pai means at our disposal, to avoid it. Second, 
where we are faced with accidents which have irrevocably occurred, we are 
attempting by the latest tec aii of rehabilitation to bring the victim 
of the ‘oecidita as completely as possible back to his work and his place in 
society, with a maximum enjoyment of health. Finally, through research, 
we are bese war in the laboratory and on the drafting boards | against 
the causes of accidents, thus not only seeking new methods to avoid acci- 
dents that may arise but often stopping them at their hidden source sie fore 








they ever have a chance to endanger life and limb. I intend to deal with 
each one of these in its place and show how it contributes to the rounded 
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picture of accident prevention. Finally, let me say that our efforts are not 
wholly Peano economic or competitive. All three elements must 
be combined if casualty insurance is to make a worthwhile contribution to 
modern civilization. 

Perhaps Stephen K. Bailey in his book Congress at Work * best sums 
he situation we are faced with today. Mr. Bailey says: “In the nine- 
teenth century America was a universe so vast that stars could navigate 
space with no compass but a trusting faith in the improbability of collision. 
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The twentieth century is a century of microcosms, with radio-active par- 
ticles colliding in terrifying repetition, and human particles colliding with 
even more terrifying release of social energy.” 

Obviously these changes have considerable impact on casualty insur- 
ance. Take the question of underwriting. Our business is regulated by 
state laws. Because of these legal regulations it is difficult to make the 
rapid adjustments in insurance rates required by these changing conditions. 
The shifting times cause trouble enough within measurable ranges, but 
there are many immeasurable situations, such as interpretations on injur- 
ies, which are entirely different from what they were in the past because 
of the broad trends and social philosophy reflected in our courts. 

The claims department can minimize the effect on underwriting results 
due to these accelerated changes, but it cannot, in the time allotted to it, 
reverse the situation, for claims-department operations are also subject to 
the impact of new attitudes and changes in social and economic thinking. 
A good example is the increasing tendency of judges to submit issues for 
jury decision. In general, whereas judges’ decisions are based largely on 
logic, jury decisions are based primarily on emotional reactions. As a 
result, there is a greater claims consciousness on the part of everyone. 

When loss prevention seeks to come to the aid of the underwriting and 
claims departments, we are faced with a confusing situation. It is bad 
enough to have to meet these new situations head-on, but even worse, the 
sources of technical and professional knowledge in these newly compen- 
sable fields are often wholly inadequate. As an example I should like to 
bring to your attention the question of claims for partial loss of hearing 
due to noise in industry. Such claims constitute a recent and alarming 
development in the compensation field—witness one state in which awards 
of $2,000 and $3,000 have been made for such claims without the em- 
ployees losing any time from work or any wages. Yet when we come to 
study this question, we find the question itself poorly defined, while the 
scientific knowledge we are able to bring to bear on it is uncertain and 
contradictory. 

Actually, in loss of hearing we are faced with not one, but several, 
problems. Perhaps the most serious of these is the fact that loss of hearing 
may be caused by disease, such as scarlet fever, a blow on the head or the 
normal aging process, as well as by excessive noise. At present it is impos- 
sible to determine by the techniques currently at our disposal what ts the 
cause of a hearing loss. Thus industry is being charged with all such losses. 
(This is also true of damage to hearing sustained by servicemen through 
two wars and a police action.) A closely related problem concerns the 
wide disagreement as to what constitutes a hearing loss. There are many 
ways of measuring this. Most of them are related to ability to hear pure 
tones, which are extremely rare in our normal living. There are certainly 
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no pure tones in speech, yet our ability to hear is being measured against 
this wholly artificial standard rather than against ability to understand 
speech. There is a vast difference between the two. 

Furthermore, there is a shocking tendency today to adopt a specific 
number of decibels as a safe level for noise exposure in industry. This is 
unsound for two reasons. In the first place, a single number does not ade- 
quately define complex noises such as those produced in industry. In the 
second place, it is obvious that much of our daily living takes place in 
environments in which such a number is exceeded. If this arbitrary figure 
is to be accepted, there is nothing we can do to correct it, because the inside 
of your automobile that you are driving at 40 or 50 miles an hour, your 
radio or television at home with the kids around it, the busy city streets, 
the subway, the train, the airplane, in fact, our entire life in this accelerated 
era is subject to noise impacts equal to or above this figure. 

I have gone into the question of sound and hearing loss at some length, 
because it seems to me to offer a particularly clear-cut illustration of the 
confusion and uncertainty attending many of the situations with which 
the underwriting, claims and loss-prevention departments are today called 
upon to deal. Doubtless, time and experience, with the aid of the greater 
knowledge that research can bring, will eventually clarify much that is 
now obscure. In the meantime, the vastness and complexity of the new 
problems forced upon casualty insurance almost daily should silence any 
charge that our approach is static. On the contrary, constant vigilance and 
resourcefulness are a necessity if we are to meet the challenge of changing 
times. 

This problem of sound is just one illustration of the fact that our old 
concept of loss-prevention activities and preventive features is not good 
enough any more. We must use new tools and new approaches, and we 
must move more quickly. Whereas, in the past, research on processes and 
operations was spasmodic, today it must be continuous. As of the present, 
any and all skills which may contribute to our problems must be used, 
whether they have been blessed by tradition or not. 

If we find present-day loss-prevention methods sometimes tardy and 
faltering, we might gain courage by glancing briefly at the long struggle 
to bring this whole concept into being. To do this we must revert to those 
earliest days when man first invented tools—the primitive axe and knife 
and hammer—and found he could hurt himself with them. 

These early attempts to lower the prehistoric accident rate were prob- 
ably hit-or-miss affairs. More than likely, men accepted injuries from acci- 
dents with stoic resignation. Indeed, throughout Greek, Roman and me- 
dieval times an unquestioning submission to the tricks of fate formed a 
large part of man’s philosophy. It was only in the general awakening of 
the powers of reasoning ushered in by the Renaissance that men first began 
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to challenge the blind acceptance of disaster and seek ways to improve their 
lot and reduce their suffering. The foremost scientific mind of those times, 
the father of that system known as inductive reasoning, the man who 
perhaps might bear the title of “‘the first accident-prevention-minded man” 
was the courtier-scholar Sir Francis Bacon. 

Under the light shed by Bacon’s genius, people began to think about 
causes (instead of blindly accepting results) and to think about the appli- 
cation of nature to the uses of man. Then, for the first time, there was 
a clear indication that man might have the capacity to control nature. We 
will never know whether Bacon really thought in terms of safety devices, 
though his philosophy pointed in that direction. It was certainly many 
years before we find evidence that men had picked up the torch which he 
had lighted. 

The Industrial Revolution in England gave impetus to accident-pre- 
ntion legislation that was shortly felt on the shores of our own country. 
n 1898 the first American compensation act was introduced in New York 
tate, but it failed of passage. However, the United States Supreme Court 
nailed the act with the statement: ‘Protection of labor becomes a public 
purpose.’’ From then on we were to witness frequent legal and legislative 
resistance to liability principles, but these negative actions were helpless 
long to stem the rising tide of public sentiment. 

When United States Steel was organized in 1900, it brought with it 
the slogan inherited from the H. C. Frick Company: ‘‘Safety the First 
Consideration.’” Industry was becoming safety conscious. A safety exhibit 
set up by the American Institute of Social Sciences, which later became the 
American Museum of Safety, was set up in 1907. In 1908 came the first 
action on a national scale when Congress enacted a restricted federal em- 
ployee compensation act. The first conference on industrial diseases was 
held in 1910. 

The gradual accumulation of health and safety measures over this 
period of years gives encouraging evidence of the growth of a public and 
industrial conscience. However, the isolated and sporadic efforts of a few 
men of wide sympathies and vision were limited and local in their effects. 
They failed to gain any adequate protection for the injured or disabled 
worker on a truly national scale. 

Nevertheless, these men drove “‘surveyor’s’’ stakes that marked the out- 
lines of a future road which was to take shape during the years 1911, 1912 
and 1913 when the workmen’s compensation acts were introduced. With 
the passage of the first such act in Wisconsin, effective September 1, 1911, 
a movement began which rapidly spread over the country. Ten states fol- 
lowed Wisconsin’s lead in that year alone, with three more following suit 
*n 1912. By 1939 all but two states had some form of workmen’s com- 
pensation law in operation. Since industry was charged with the cost of 
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these acts, it became interested in doing loss-prevention work both for eco- 
nomic and humanitarian reasons. Thus this period marked the establish- 
ment of organized and general plans for accident prevention. 

With the responsibility fixed on industry for the cost of the compensa- 
tion system, it was natural for employers to cast about and see what could 
be done to reduce these costs—the costs of medical service and of indemni- 
ties as well as production loss and spoilage of machinery and materials. 
Industry, generally, is a competitive organization, and if it is to control 
manufacturing costs, it needs to comtrol accident costs. This incentive has 
stimulated steadily increasing efforts to prevent accidents, and those insur- 
ance organizations which have been able to assist their policyholders most 
effectively in preventing accidents have become leaders in workmen’s com- 
pensation insurance. The good to society in terms of the saving of life 
and limb is beyond caJ-alation. 

Accident prevention back in 1912 and 1913 probably started very 
modestly with inspection of a plant and correction of housekeeping, the 
providing of handrails and some simple guards on machines. In addition, 
of course, there were meetings of employees to appeal to them on the sub- 
ject, and some loss-prevention posters were used. Following this, the com- 
pensation insurance companies, with the state insurance rating bureaus, 
established a schedule rating plan which, in itself, was a corrective type of 
schedule. In brief, if you had a first-aid room you got a 5 per cent credit 
on your insurance; if you guarded a punch press, you got a certain amount 
of dollar credit on your insurance; if you had no exposed set screws and 
no square-headed jointers, you got credit. This schedule did a fine job. 
Before very long, industry had taken so much advantage of it that most 
of our accidents were happening in what was known as the “‘residue,”’ 
which can best be defined as that area in which accidents are due to human 
causes rather than to machines, methods, housekeeping or inherent hazards. 
It was at this point that industry woke up to the value of the foreman 
and what he could contribute through supervision to the control of acci- 
dents in industry. 

Throughout this period industry did a pretty good job. As a mat- 
ter of fact, according to the National Safety Council, the nation-wide fre- 
quency rate of industrial accidents was reduced over 70 per cent during 
the period 1926-1951, and during the same period the severity rate was 
reduced over 60 per cent.? In one state, Massachusetts, industrial fatalities 
had been reduced from a frequency of 44.5 per 100,000 workers in 1913 
to a frequency of 12.9 per 100,000 workers in 1951. Last year, according 
to figures produced at the recent President’s Conference on Industrial 
Safety,* occupational accidents cost 16,000 lives as against 37,500 killed 


2 Accident Facts (National Safety Council, 1952), p. 28. 
3 Business Week, June 14, 1952. ‘ 
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by motor vehicles and 27,500 killed in accidents at home. This means 
that in 1951 we had reached the point where persons on the job were 
safer, at least from fatal accidents, than those on highways and in their 
homes. Now, all this shows good results from the early years of basic 
safety work such as machine guarding, safety education, foreman training 
and other fundamentals. 

During this period, as today, our approach was that accidents in in- 
dustry are brought about by an unfortunate combination, if you will, of 
the machine or the piece of apparatus, the material, the method and the 
man. This means you cannot ignore consideration, from a safety or loss- 
prevention viewpoint, of any of these features if you are to get maximum 
safety effectiveness in your industries. 

In the case of the machine you have, in general, two approaches with 
which to work: removing the hazard or controlling the hazard. As long 
as industries are interested in the production of goods, we cannot in many 
cases, eliminate the hazard. To eliminate the hazard on the machine, you 
would have to so guard it or so make it that this machine, in all its com- 
ponent parts, could not possibly cause an injury to an operator whether he 
had two left feet or not. That, therefore, means a fool-proof machine, 
which is perhaps beyond reasonable hope. 

However, the machine-guarding problem, for the bulk of plants, has 
been pretty well taken care of. As I stated earlier, it was done by home- 
made and various in-plant designs introduced down through the years. 
New machinery is now coming through from the manufacturers pretty well 
guarded. There are still some plants, however, that do not have the ad- 
vantages of modern machines where there is still a guarding problem. The 
main problem today, however, is combining the machine with the man. 
Our work, as a casualty insurance company, is to assist our policyholders to 
attempt to bring about a co-ordination in the machine design so that the 
operator will be able to keep up, physically and mentally, with the techno- 
logical design of the machine or apparatus. 

In the case of the method, many times you can change the method but, 
again, the operator may persist in an unintelligent method of his own 
which will lead to injury. Method is still a big problem, and it concerns 
more properly the layout and the routing and is probably involved with 
material-handling problems. Operational studies, basic to the safety point 
of view, are very valuable in redesigning an operation. Probably very few 
of you have seen a circulation room in a busy newspaper office. If you de- 
sign a flow chart of what happens to a bundle of papers in that room you 
can easily understand the reason for accidents. Actually, a line drawing 
showing the movement of the material looks like a cobweb. There is a 
great deal of crossing back and forth which produces injury. Funda- 
mentally, injuries happen because either the man or the material is in 
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motion. You have to outguess—in fact, you have to use advance analysis 
—to figure just where the man and the method are in the wrong. 

Fundamentally, in any business the type of raw material and the type 
of semifinished material determine the method and the design. If you are 
handling bulk material such as flour, you don’t handle it on a stevedoring 
truck. If you are handling liquid, you don’t handle it on a flat truck; 
it is piped. If you are handling bar stock or odd shapes, there is a standard 
method for transporting, for temporary storage, for bringing the work to 
the machine and for taking it away. Each one of these standard methods, 
however, does produce an inherent hazard, and it is by recognizing and 
guarding against the hazard, through elimination or by control, that the 
insurance company, with its constant eye on safety and accident prevention, 
can make its greatest contribution. 

Material handling is still our biggest problem and that which causes 
the bulk of accidents today. The accident record of the oil refinery industry 
is a good example to prove this point. This industry has very few, small, 
frequency-type accidents, because it has almost no problem of material 
handling; the material is largely handled by pipe. In contrast, other in- 
dustries have frequent material-handling problems. These are the source 
of most of the minor injuries which eventually become serious due to im- 
proper care and other features. Despite material-handling losses, however, 
the casualty company is not working exclusively in favor of mechanical- 
handling equipment at all, because in many instances such equipment, due 
to the fact it is power-driven, creates another accident problem. The 
service that the casualty company can give to its customers is the studying 
of the operation from the viewpoint of safety on the part of the man and 
from the viewpoint of the over-all load on the man’s ability to carry. 
Many years ago Henry Ford set forth the following philosophy of material 
handling: “‘Bring the material in at bench-high level and keep it there, 
never store it temporarily or move it at any lower level or any higher 
level.”” That is a fundamental in good, efficient, safe handling. The 
closer we come to that, the safer our plants will be. 

So much for machine guarding, methods and material handling. Un- 
fortunately, there came a time when we found ourselves on a plateau where 
we could show very little reduction in accident frequency or severity 
through these techniques. What was wrong? For one thing, many of 
these former hazards had been eliminated by improved conditions. Many 
machines and much equipment were coming from the manufacturer, already 
equipped with guards. Good housekeeping was often-times the rule rather 
than the exception. Perhaps the difficulty lay in the fact that routine de- 
signs and specifications applied by the safety engineers produced tools and 
methods for use by employees possessing average physical qualifications. 
We now found that the exclusively engineering and educational approach 
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had become inadequate for the surprisingly simple reason that some of the 
people using this equipment and these methods were not, in all cases, indi- 
viduals who possessed average physical qualifications—at least not every 
working day of the year. So we found that our interests and efforts were 
inevitably converging on that focal point of all accident-prevention activ- 
ities, the individual man. We began to think of what he could contribute 
to the picture. We began to invest in industrial medicine and to consider 
the problem of job placement in order that at the same time we were con- 
sidering the machine and the method and the material, we could also 
include the man. 

Man is the big, untapped reservoir of ““‘what you can do’ and ieee a 
the same time, he is the most unpredictable element. We have men w 
have gone 20 years without an accident and then, one day, with the sun 
bright and shiny, they come in and have a most serious injury. We ‘im 
other men who are very frequently having accidents. We must lick the 
problem of the man or minimize the problem of the man if we are to 
progress further. I think it is this evaluation of the part the human con- 
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tributes that gives us i new approach in loss prevention today. 

Some people say that when you start to hire the man and select him, 
an accident is in the process of being created. So we recommend to industry 
that it use a preplacement examination. This is definitely neither a screen- 
ing examination nor a pre-employment examination. It is an examination 
to find out the physical capacity the man has to perform the work in the 
plant, so that he may be placed in that work with safety to himself and 
others and so that he may also perform the work in a most satisfactory 
manner. Yet, if we place the man properly but pay no attention to the 
training of the man, pay no attention to the method or the operation, or 
the supervision of the man, or the tools the man has to work with, or the 
prote ctive equipment the man may have, we will probably have an accident. 
This simply means that loss prevention or accident prevention is not the 
doing of any one thing well but rather it is the doing of a great multiplicity 
of things. 

n again. Whereas loss-prevention or 
accident-prevention work in the old ria used to be engineering in character 
hat we dealt with seutiiacs and waste 
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and oil, now such a factor as ene relations plays an increasingly im- 
portant role. We used to thing that a man’s job was always the basic 
cause of injury. Now we know that isn’t always so. When you hire a 
man you are hiring the ‘““‘whole man’’; you are not hiring him just for 
saday. He works in your plant for eight hours, but everything 
that happens to him during the remaining 16 hours is affecting everything 
that goes on during those eight hours. They used to say ‘‘a man brings 
his wife to work with him”’ and, vice versa, “‘a man brings his work home 
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with him.”’ _ Apparently, these statements are both still true. The doctors 
use a term, “‘psychosomatic medicine,”’ which indicates the modern medical 
approach to the evaluation and treatment of the whole man. By this term 
they mean, for e xample, that you cannot separate a stomach ulcer and treat 
it apart from a man’s energy drives and mental tensions any more than 
you can separate an emotionally induced stomach disorder from the much- 
naligned mother-in-law who might well be the cause of it. We all know 
of individuals who are not satisfied with their jobs and take their irrita- 
tions and frustrations home to their families. We also know of individuals 


who don’t do their best on the job and have become accident-prone because 


the home situation is unsatisfactory. It is a well-known fact as indi- 
viduals who are poorly fed, poorly housed and harassed by anxiety even- 


tually become physically and mentally unsatisfactory for effective wor 

Psych ologists and psychiatrists tell us that one of the vitally important 
things in a man’s emotional life is his job situation. An indivi 
feel that he is doing something important, that he is i 
contribution. This was relati i 
craft system, a man started with the raw materia 


efforts ended up with a finished product that he had complete 





—— ‘Today, for the most part, mass production 

yat kind of job satisfaction. It is much more diffi 
to see the importance a his small part in the final 
and inherent need for job significance, however, stil 





attempting to determine what is happening off the 
power conservation, it is important that industry sladiia and take con- 
structive steps toward keeping each man acquainted with the importance 
of his contribution to the final product of the service eodied by his 
company. 


A dminis- 











Donald K. n of the Graduate School of Bu Adm 
tration, Harvard laser has this to say regarding the employee's 
“sense of SS ‘From a broad point of view, one of the most 
important products d each day in business is the attitude o 

ach in sditdesl. eI cats xyee. There is a critical difference between just ‘having 
a job’ and ‘having a good place to work’.’’* He indicates that ‘‘a sense 
of participation’”’ is not enough. The “‘participation,”’ or at least the op 
portunity to participate, must be real. 

Dean David's theory brings us into the domain of industrial relatio: 
and we must understand that industrial relations play an increasing role 
in the loss-prevention picture. As a matter of ha today the whole soci 
ec conomic trend is toward greater recognition of the close interrelationship 

etween business and the Sanaa This trend is one of the most momen- 


uman Relations and Productivity,’’ Sustems Magazine, May, 195 











tous by-products of what I have earlier referred to as “‘the age of accel- 
erated change.’ Actually, this trend calls for a complete re-evaluation of 
the importance of the employee as an individual. Briefly, I think it could 
be said that our new thinking rejects the theory of the “economic man” 
motivated only by thoughts of gain. In his place we recognize a very 
complex social creature, possessing a conscience and a sense of justice, moti- 
vated by a sense of dignity, need for the esteem of others, the instinct for 
survival, desire for security and desire to associate socially with others who 
share his interests. 

It is the task of industrial relations today to see that these strong inner 
drives of men are given free play within their industrial environment, so 
that their inner needs are satisfied, for a contented worker is a good worker 
and a good worker is a safe worker. The connection between accident pre- 
vention and good industrial relations becomes obvious at this point. 

Before leaving the subject of industrial relations, I should like to men- 
tion one group which has been setting a remarkable example in the indus- 
trial-relations field. I refer to the Moral Re-armament Group which has 
done such outstanding work both here and abroad in promoting industrial 
harmony and good will, as well as in raising employee morale and effi- 
ciency. At a group conference held by these people in Boston, in February, 
1950, Mr. Howard Coonley, past president of the National Association 
of Manufacturers and of the Boston Chamber of Commerce, quoted the 
watchword of the Moral Re-armament Group as being “‘not ‘Who Is 
Right’ but ‘What Is Right’.’’ > Speaker after speaker at the conference tes- 
tified to the amazing success that this slogan had brought in cementing 
management and employees together in efforts toward the common good. 

However, even the best job that industry can do does not obviate the 
fact that industrial accidents do happen and that sometimes they prove to 
be very serious accidents. In fact, they are so serious that even with the 
best of surgery, men never recover under the usual methods of treatment 
to the extent where they are able to go back to work. We, as a company, 
felt that there was quite a gap in many cases between a perfect surgical 
operation, convalescence and the return to gainful occupation. Therefore, 
we decided to build a “‘pilot’’ plant that would be used as a teaching clinic 
and experimental center. It is hard to tell whether our motive for setting 
this up was 100 per cent philanthropic or economic, or a little of both. 
It is probably true that even if the insurance companies fulfilled their legal 
obligations, for example, in the case of the amputation of an arm, but the 
injured employee never became gainfully employed and ‘‘went on the dole’ 
in later years, it would still be emotionally charged back to industry and 
the insurance company. As I said earlier, many times the benefits arising 





5 A Report on Moral Re-armament (A Guide for Teamwork in Industry) (Boston 
Moral Re-armament, February, 1950), p. 6. 
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out of legislation are greater than those inherent in the law itself, and here 
it is again. The fact that we became so intimately associated with the com- 
pensation act put us in a position to realize some of its shortcomings and 
to attempt to improve on them. In the establishment of this clinic it was 
not our intent to compete in the medical field with existing agencies but 
rather to do just what we said—use it as a pilot plant, a pilot clinic for the 
purpose of educating doctors and other organizations as to what might 
be done. 

Our first act was to seek all the data and information we could get. 
There was a lot to learn from England and Germany. In the late thirties 
I visited some of the “‘sheltered workshops” and some of the “‘rehabilita- 
tion centers” in this country and was quite disturbed at the tone, color 
and general appearance of such locations. We consulted psychiatrists (be- 
cause, after all, we were deaiing with people who were physically and men- 
tally sick) as to what might be done. Of the various things they told us, 
there was one point that stuck in our minds and moved us to imitation. 
This was that the whole atmosphere, the whole appearance and the whole 
picture of a rehabilitation center had to be superior to the man’s home, 
because you were dealing with a man who was ill and to get him out of 
the comfort of his easy chair and the solicitude of his wife and family, 
you had to offer him something better in return. Therefore, we made our 
clinic bright; we painted it; we put in a club-like atmosphere; we did 
everything we could to contribute to the individual’s feeling of well-being 
when he was in this place. It seemed to work. 

In the treatment of cases we have an orthopedic surgeon in charge, 
because, after all, this is a traumatic clinic rather than a rehabilitation clinic 
for the lame, halt and blind. We also make use of physiotherapy, occu- 
pational therapy and recreational or diversional therapy. I do not want 
to give the impression that the application of these therapies is routine and 
without complications. On the contrary, there are a lot of tricks to this 
type of work and many problems. I think, for example, that we have to 
remember that in all these cases we are constantly fighting discouragement, 
depression and uncertainties in the patient’s mind. We have to help him 
re-evaluate his home situation, his work situation and his future in his 
own mind. Otherwise we are licked regardless of what we do of a physical 
nature. No matter how much “‘therapy’’ you use, you have the mind of 
the patient to work with all the time. Of course, it is also imperative to 
know how and when to start our rehabilitation work. I mean by that 
that some cases come to us that are not surgically prepared for rehabilitation 
and have to be sent back for further operative attention. Then, when 
rehabilitation has been entered upon, we must also gauge when to stop. 
Remember, we are attempting to get optimum recovery of the man under 
the existing circumstances. We may have to accept the fact that the man 











can only acquire 60 per cent or 50 per cent of his former work usefulness. 
If we continue our work beyond a practical point, we will discourage him 
and lose all we have gained. At the same time we must not let him feel 
that when our part of the task is finished, there can be no further progress. 
On the contrary, during the future months, with his greater activities and 
the passage of time, he will acquire, in most cases, a greater usefulness. 

I think that rehabilitation of this type was originally retarded in this 
country for a few fundamental reasons. First, such work cannot be done 
in the sideroom of every doctor’s office. Second, in the case of artificial 
limbs (and I do not mean to criticize the prosthesis manufacturers) every 
patient’s requirements are different. These artificial limbs are made to a 
rather standard pattern. Unless a group engaged in traumatic types of 
rehabilitation has a fitter, a man who knows a great deal about body 
mechanics and anatomy, a man who has the tools to adjust them, cut them 
and add things to them, it may end up with a prosthesis that cannot be 
used. 

Finally, there is the question of occupational therapy. For a long time 
students in this field did not receive sufficient training in anatomy and body 
mechanics. You have to remember that rehabilitation is a broad subject 
and most of the earlier work that was done centered around mental cases 
and cases of the blind. For many years the occupational therapist’s job 
was to give patients something to do to pass the time. In our work, the 
therapeutic objective is specialized or prescriptive. Herein lies the essential 
lifference between our work and that of some of the early clinics, a differ- 
ence which calls for the use by the therapist of new resources and skills. 
For example, if a man has a restricted function of some member that re- 
quires a complicated motion of the member, in occupational therapy we 
build a jig so that the man who is doing sawing, planing, sandpapering 
or what-have-you in the way of corrective operations will get the thera- 
peutic value of the operation by this specially designed jig. 

Even recreational therapy has a definite value. Most men feel that 
they are better than average in some recreational activity, which may be 
anything from pool to conversation, and in order to build up the man’s 
confidence in himself he is given his favorite type of recreational activity. 
I remember very clearly one of our first cases, a man who had a serious 
back injury which resulted in a spinal fusion. The man could walk up- 
stairs, but he couldn’t bend his back, and, apparently, it had something 
to do with his balance since he had to crawl downstairs on his hands and 
knees. This man happened to be a very good pool player who could beat 
four people out of five al activity. 
e day the man was observed at the pool table making a very long shot 
ith his feet firmly placed on the floor, his back bent, his stomach on the 
le and his arms outstretched. When this feat was called to his attention, 





On 


tab 


[54] 


) 


a 








believe it or not his restriction on bending his back and on going up and 
down stairs was corrected. I mention this solely to show that even recre- 
ational or diversional activity can be of great assistance to recovery in many 
types of cases. 

We have also been very successful in bilateral amputations of both leg 
and arm. A case in point is that of a man who received a severe electrica 
burn while working on a pole. As a result, amputation of both arms was 
required. In this particular case, oan it was possible to leave two 
short stumps below the elbow. The outstanding factor here was the return 
to work. This man has resumed his former profession and is now a line 
foreman, driving his car and supervising these jobs. The problem here, 
first, was teaching the man how to take care of his personal hygiene and 
daily routine. In order to do this, before placing him in the clinic, we 
had a man who is an amputee spend a couple of weeks living in a hotel 
room with the patient, thus preparing him for the clinic and the group of 
other people with whom he has to work. This is an important step, 
because technical and physical progress cannot be made until a man’s mind 
is at rest on these matters of personal hygiene and daily living. At the 
same time, we have working for us a most excellent technician and fitter 
who knows, as one familiar with body mechanics, how to adjust and 
rebuild these prostheses so that they work and so that the user can perform 
his daily routine without too much effort and with a great deal of success. 
In this case and in others I could mention, the injured man has developed 
a degree of dexterity in the use of these hooks and arms that permits him 
to _ up a cigarette ash without breaking it. There are few of us who 

n do that with the equipment we were born with. I must confess, how- 

er, that the courage, the determination and the persistence of this patient 
were overwhelming factors in our success with his case. All these things 
take time and patience, but if you start right and have the proper tools to 

york with and cooperation of the patient, the chances are good for a fair 
sauce of success. We have had 129 amputees treated through October, 
1950, and of those 69 per cent have returned to work. 

Another type with which we deal is the paraplegic, and one of the 
most interesting cases is probably that of a mill worker who received ve 
severe injuries in an elevator failure. When the elevator dropped, a i 
of the riders were killed and others besides herself received severe injuries. 
She was the most seriously injured of all the survivors, and there was a 
great deal of work that had to be done before one could start on her re- 
habilitation as a paraplegic. Indeed, she spent over a year in a hospital 
before we took over. All the things I mentioned before on these rehabilita- 
tion cases apply to the paraplegic, but this type of case is a little more 
difficult because a considerable amount of neurosurgery has to be done and 
the patient has to be trained to control bowel and kidney functions. Here, 
of course, we must have the rehabilitation center set up so that the require- 
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ments of going to lunch, getting a drink of water and going to the toilet 
are taken care of. But, here again, the rehabilitation is much easier when 
the patient’s mind has been put at rest and he or she has acquired the ability 
to take care of daily personal needs. In this case of the paraplegic, she is 
back at work after having been retrained as a typist. She is now walking 
on two canes and, at times, on one. Like the amputee case, her courage 
and determination were magnificent. ; 

I do not have the figures on the paraplegic cases up to date, but I be- 
lieve that as of about a year ago we had some 30 cases, and, of these, about 
50 per cent or maybe a little better have gone back to work. Most of them 
required some retraining. In these two types of cases, the amputee and the 
paraplegic, our main problem was to return the patient to some gainful 
occupation, whereas in some of the other rehabilitation cases it is not the 
problem at all, since they fit back in their old work fairly readily. 

I might mention that in this clinic we have all ages, the two sexes and 
different races. On top of this we have all different kinds of injuries. In 
some ways this is perhaps a handicap for us. The Veterans’ Bureau, for 
instance, has patients of approximately the some age and the same sex, 
and they have enough cases so that one-legged amputees can be put in 
classes, both legs in another class. But there are advantages as well as dis- 
advantages in having all types of cases mixed in together. No matter what 
injuries a person may have, which perhaps tend to make him feel quite 
sorry for himself, still, at some time while he is there, he will see somebody 
that seems to him worse off than he is and that helps very much in the 
rehabilitation. 

To me, rehabilitation goes hand in hand with accident prevention. 
We try to prevent the accident or, failing in that, we try to lessen the seri- 
ousness of the outcome of the accident by rehabilitation, so that the man 
may be returned to industry possessing the greatest skill possible under his 
present condition. 

This pretty well brings us up to date on the routine approaches to loss 
prevention, as well as rehabilitation, with the exception of one very im- 
portant feature—research. Certainly in a time of “‘accelerated change,”’ 
when old methods and old concepts don’t seem to suffice, our present day- 
to-day approaches must be supported by considerable research. I can, of 
course, speak only from my personal experience with one organization, 
but I presume other casualty organizations have found themselves in the 
same predicament which has led us in the last several years to spend a great 
deal of time in research and development work. It is pretty hard in a lim- 
ited space to know where to begin and where to end, but pretty generally 
you can be sure that when we face a problem of sufficient magnitude and 
seriousness to which we do not have ready answers, the only way out is 
through research. The research which we have done has been both inside 
and outside the business, with the outside work being done through uni- 
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versity engineering departments and, biology departments. Some of the 
activities have been joint ventures. Our investigations have ee all the 
way ae research on strength of materials in structures to electronics, vi- 
bration studies and biology. A résumé of some of these may give an idea 


1 
of the scope. 


Let us take a case where the effect on the human of a certain material 
unknown and nothing has been written up on it. It may o considered 
harmless, yet if the results to humans who are exposed to it in a particular 





artment appear to be unfavorable, we seek through biolo gical research 
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point where books and slide rules don’t give us the 

best way to make my point on this is to take one of tl 
lems today—that of noise. Take a simple planer ithe when operating 
without wood, may develop a noise volume of, say, 110 decibels. When 





you run wood through the planer you reduce that to 105. When you 
take the blades out and let the spindle run without blades, the noise level 
is . decibels. When you put the blades back in the cylinder and let them 
extend only half the distance they did originally, you get a noise volume 
= 95 decibels, thereby proving that the problem of noise on a planer is 
the small slug of air that is trapped between the blade and the top of the 
planer. Again, we know on a circular saw that a 10-inch saw is fairly 
quiet. A 14-inch saw is quite noisy, while a 14-inch rip saw is more noisy 
than a crossc hy, we don’t know. If there is going to be an answer 
to it 





and there must be—it will have to be found by the method I have 
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suggested. Lastly, we have the question of drop hammers and even the 
question of band resaws. It is easy for us to guess that in the band resaw 
the noise is due to the vibration set up in the unsupported portion of the 
band saw. However, this guess may not be true, and how to find the 
answer and still operate in a wood shop is something that will have to be 
worked out. 

In contracting, especially in road work and dirt-moving jobs, your 
serious accidents come from the handling of contracting vehicles such as 
Euclids, scrapers and bulldozers. No one has developed training and lim- 
itation of operations of this equipment so that a man who has an auto- 
mobile license may safely be entrusted to operate it. The maintenance of 
these vehicles—the changing of tires, blades, wheels, etc.—produces many 
accidents. Procedures have to be worked out so that this may be done in 
a safe manner. Again, none of these things can be done under operating 
conditions on a job or in a customer’s shop. 

We believe that in the light of the acceleration, changes and new prob- 
lems that confront us, this research approach, like our pioneering in re- 
habilitation, will make a major contribution to the casualty insurance 
industry and to the solution of many of these problems which now appear 
so difficult. 

I am glad to conclude this review of the many problems which con- 
front casualty insurance on the note of “‘research,’’ because research rep- 
resents to me the continual striving for new approaches, new methods and 
new solutions which are the heart and core of casualty-insurance — and 





accident-prevention—policy. 

I hope I have demonstrated to your satisfaction that casualty insurance 
is guiltless of the charge of being “‘static’’; that, on the contrary, in an age 
of more accelerated change than perhaps any in history, it has shown itself 
pliable and adaptable to a surpassing degree; and that it has gone all out 
to meet the most exacting challenges that modern speed, technical intricacy 
and dizzying scientific advances could throw against it. 

Indeed, we in casualty insurance find ourselves in the unique position 
of “‘catalyst’’ among industrial and economic pressure groups. While close 
to industry and the worker in our loss-prevention work, we are at the 
same time sufficiently removed from the heat of opposing opinions to be 
able to offer unimpassioned views on trends and the changing times and 
to assist opposing ranks in understanding the long-range implications of 
each other’s efforts. Thus, casualty insurance increases its role as an eco- 
nomic catalyst while it eagerly seeks the latest in medicine and in psychol- 
ogy, as well as the newest technical and scientific techniques, to keep its 
loss-prevention activity abreast of the swiftly changing problems of the 
times. In so doing, it is fulfilling its great responsibility to bring an ever- 
increasing measure of safety and security to the American people and their 
way of life. 
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Lawyers Can Have Fun 


By CHARLES R. SPROWL * 


M:. CHAIRMAN, Members of the Federation of In- 

surance Counsel, Democratic officeholders and Republican taxpayers: 
Whenever I am called upon to perform as an after-dinner speaker, I 
am reminded of the correct version of the story of Androcles and the Lion. 
I can assure you that the story of the thorn in the lion’s paw is 
apocryphal. The real reason this hunger-crazed beast, which had dashed 
up to devour Androcles before the multitude in the Circus Amximus, sud- 
denly slunk away without taking a bite was that Androcles leaned over 


d to the lion: 


and quietly whispere 

“You will be expected to say a few words after you have eaten.” 

When on the pretext of buying me a lunch your new president Mr. 
Robison invited me to speak to you tonight, I accepted with mixed emo- 
tions. Mixed emotions, you know, are the feelings you experience when 

you watch your mother-in-law drive your new Cadillac convertible over 
a cliff. 

When I discovered the true purpose of Mr. Robison’s luncheon invi- 
tation was to persuade to tell you something about the Chicago Bar 
Association’s annual Ch: ristmas shows, I was in much the same predica- 
ment as the Bishop of Chichester, who received a delegation of laymen 
seeking his subscription to a fund for a local hospital. As the overseer of 
a rather large Episcopal bishopric, the Bishop was more accustomed 
receiving than giving, but he nevertheless agreed to subsc five pounds. 
A few days later when the list of subscribers was publishe 
paper he was horrified to find himself down for a gif 
instead of five. When he complained to the chairman he received an apol- 
ogy for the error, but was told that since he 
‘or such a generous “e he would have to pay. Reluctantly 

a 


agreed, upon the condition, however, th 





e 
scription to go above the door of the new hospital. In due course the 


hospital was completed, and on the appointed day the Bishop 
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There are only two possible methods of disposing of a legal dist 





Concessions can be made by both sides to arrive at a settlement which is 
mutually unsatisfactory, or the issue can be tried, in which event there is 
usually complete victory for one side and total loss for the other. 


Human nature being what it is, the conceding or losing party seldoz 


blames his antagonist; rather he transfers his resentment to the opposing 
lawyer who has been so effectively espousing the antagonist’s cause. He 


elated court attaches. And 


et 


also blames his own lawyer, the Judge, and ail 
even when we are fortunate enough to see a client through to victory, how 
often do we find that even his gratitude is dim if not extinguished, par- 
ticularly if we are so thoughtless as to render a bill. 

Yet whatever system civilization may devise for establishing rules of 
conduct and adjusting disputes, whether by code or common law courts, 
arbitration panels, or bureaus, we shall always require men skilled in the 
application of the rules, in the marshalling of evidence and in argument, 
to act as the advocates of the contesting parties. 
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So we might as well accept our fate, relax and enjoy ourselves. 

The Chicago Bar Association has what I think is a unique way of 
doing just that, and incidentally, of exploding the old wives’ tale that 
lawyers are stuffy old fuddy duddies. 

For nearly thirty years the Association has entertained itself with a 
gridiron musical lampooning not only the bench and bar but the local, 
state and national political scene as well. 

This show is given each December for the members of the Association. 
From very modest beginnings when it was given on an improvised stage 
in the dining room of the Association following an annual Christmas din- 
ner for the entertainment of some 200 members and their guests, it has 
become a full-blown musical gridiron show doing a five-night stand in 
the Terrace Casino of the Morrison Hotel for over 3000 members and 
their guests. 

The idea of having such a show was really conceived by a small social 
club for lawyers called the Law Club, which club was founded ’way back 
in 1883 and incidentally is still going strong even today. 

The Law Club met monthly for dinner throughout the winter 
months, and usually regaled its members with rather serious after dinner 
talks dealing with a wide variety of subjects. However, once a year levity 
was the order of business, and the custom was inaugurated to 
after dinner skit on this occasion which satired persons and ev 
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in the limelight. 

As time went on each new skit excelled those going before, songs were 
added and the whole affair became extremely popular and eagerly antici- 
pated by the small membership of the club, so much so that in 1925, when 
the program was particularly well received, the staunch troubadours were 
asked to repeat their performance during Christmas week in the main din- 
ing room of the Chicago Bar Association for the delight of its members. 

Modesty not being one of the virtues of this cast of players, they 
agreed with alacrity. 

Incidentally, this first Bar Association performance dealt in part with 
the conjuring up of spirits of various departed and living legal notables 
and was called ‘‘Christmas Spirits.’’ Ever since that time this annual pro- 
duction has been referred to as the Christmas Spirits Show, though each 
production has been christened with its own particular name. 

The members of the Bar Association were so well pleased with what 
they saw in 1925 that they have produced a similar show each year. 

For many years the show continued to be given on a small improvised 
stage in the main dining room of the Association for one evening only 
following a sumptuous holiday dinner. This was a cheerful and cozy 
arrangement, but had one serious defect. At best only 300 people could 
attend, where double that number wanted to do so. 
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A two-night stand was inaugurated in 1936, but this was no sooner 
adopted than it, too, proved inadequate to meet the demand of those wish- 
ing to view the extravaganza, and in 1940, with some misgivings, it was 
decided to give the show that year for two evenings at the Terrace Casino 

of the Morrison Hotel. It was an ideal setting with rows of tables terraced 
on rising levels around the stage. About 650 dinner guests could be accom- 
modated each night, and it was firmly believed that a total capacity of 
1300 would solve the ticket problem. 

However, such a move entailed a great deal of added cost. Being in a 
public room, union stagehands and union musicians had to be employed, 
the theatre rented and the meals paid for, and to cover these expenses a 
charge per ticket had to be made. But all fears were unfounded, for 1300 
tickets again proved inadequate. So gradually the number of performances 
has been raised until, for the past five years, the show has been given for 
five consecutive evenings each December, and though the cast has reached 
the limit of its endurance, the ticket demand still greatly exceeds the supply. 

By far the most interesting thing to me about these shows is the zeal 

nd energy displayed by the lawyers and judges who put them on. In 

ecent years about 125 lawyers and judges have participated in each show, 
either as members of the cast or as writers, directors, or in some other 
capacity. 

But more amazing still is the fact that the whole production is cre- 
ated, rehearsed and produced in about three weeks. This is necessarily so, 
for to be a successful gridiron show it must be timely. Events prominent 
in the late spring or summer, with rare exceptions, have usually faded from 
the public mind by December. That is particularly true in an election year. 

So the book of the show and the lyrics for the songs just can’t be writ- 
ten until about three weeks before opening night, with constant revisions 
thereafter to cover any new and startling events. This entails considerable 
pressure at the last moment, but I am sure such pressure results in a better 
production. After all, a diamond is only a lump of coal that has made 
good under pressure. 

However, there are two notable exceptions to these last-minute prep- 
arations. The first of these is our bar association chorus of some thirty- 
five voices. These men sing together for two hours every Monday noon 
throughout the year, and they do a wonderful job, not only in the show, 
but at various dinners for visiting notables held from time to time at the 
Association. 

We have a custom of writing a song for each famous person, whether 
he be Judge, Senator, publisher or educator who comes to address the As- 
sociation, which song is sung to him at dinner by the chorus. 

These accolades in song are always well received, and at least one has 
had international recognition. In 1947 the Association was privileged to 
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have Viscount William Allen Jowitt, Lord High Chancellor of Great Brit- 
ain, speak at one of its quarter-annual meetings. On that occasion a song 
was written to the tune of ‘““When I Was a Lad”’ from H. M. S. Pinafore, 
reviewing the many achievements of our guest, leading eventually to his 
appointment as Lord High Chancellor, in which position of trust he be- 
came the keeper of the King’s conscience. Mindful that the then Princess 
Elizabeth might some day be Queen of England, a final verse was added 
which went as follows 


“‘Now we agree it’s a proper thing 
To keep the consci ience of the King, 
But if some day there should be a Queen 
To keep her eal would be very mean! 

To keep her conscience would be very mean! 
We trust that the Lord High Chancellor 
Will cease to bc a keeper when it comes to her! 
We trust that the Lord High Chancellor 
Will cease to be a keeper when it con 





Upon his return to England Viscount Jowitt showed the verses to 
Princess Elizabeth and communicated to the President of the Association 
that they were very well received, particularly the last verse. However, we 
have had no further report since Elizabeth became Queen, so we don’t 
know whether or not the Lord High Chancellor is in fact now acting as 
the keeper of her conscience 

The other exception to our hurried preparations is the dancing chorus 
of about fourteen stalwart lawyers who act as our chorus line. There is 
nothing quite so mirth-provoking as fourteen serious lawyers, including 
at least one law school Dean and an occasional judge, dancing their hearts 
out in very complicated chorus routines, trying to appear as lovely young 
ladies but somehow missing the mark. Every time I see the remarkable 
choreography of this athletic chorus line I am reminded of Oliver Here- 
ford’s wonderful limerick which went something like this: 

““A lady athletic and handsome 


Got wedged in her sleeping-room transome. 


When she offered much gold 


For release she was told 
That the view was worth more than the ransome.”’ 


So when we arrive at the deadline for writing and rehearsing our show 
we at least have a well-trained vocal ensemble and a finely drawn dancing 
chorus ready to perform. 


The first problem is a book of the show. The chairman will usually 
delegate that job to one or two men, particularly if it is to be a continuity 
show. If it’s a skit show, usually four or five skits are required, and the 
writing can be divided accordingly. 











Those saddled with the job of scripting usually go into hiding for a 
long week-end, during which time they are left wholly undisturbed, and 
amazingly enough, the book is usually ready for the printer at the end of 
that time. 

On rare occasions some volunteer will have submitted some usable ma- 
terial ahead of time, but more often than not the submitted material leaves 
a great deal to be desired. Some of it would be more adaptable to the use of 
the soldier they tell of who, while crossing the Atlantic on his troop ship, 
kept repeatedly inquiring of the ship’s librarian for a play by Eugene 
O’Neill, and on each occasion being politely advised that there was no such 
book in the library. The next time the soldier inquired for O’Neill’s play 
the librarian, who knew the soldier to be somewhat of a dullard, handed 
him the Chicago telephone book without comment. The soldier took the 
book, thanked the librarian and left. He was not seen again until several 
days later, when he returned the telephone book to the librarian. Noticing 
the book to be well worn and the soldier to appear quite sleepless, the 
librarian asked him if he had enjoyed O’Neill’s play, to which the soldicr 
replied: 

“It was a swell play, but jeepers creepers what a cast of characters!” 

Once our book is in print we assign the parts and the week before the 
show begin rehearsals late each afternoon for about two hours. Friday 
evening the entire show is rehearsed from beginning to end for the first 
time. A complete rehearsal is again held on Saturday afternoon, this time 
with a full orchestra. 

Sunday is the dress rehearsal before a full to bursting house of wives, 
secretaries, and newspaper reporters. 

If the chairman has survived up to this point his worries are usually 
over, though there are times I’m sure when he wishes he had the combined 
talents of Florenz Ziegfeld and Oscar Hammerstein. It was Hammerstein 
who, while presiding over the old Hippodrome in New York City, was 
stopped on the street one day by a wild-eyed looking gentleman who said: 

“Mr. Hammerstein, I have a wonderful act for the Hippodrome. For 
$50,000 I’ll rush out on the stage and commit suicide!” 

“Not bad,”’ said Hammerstein. “But what will you do for an encore?”’ 

The five nights the show is actually put on is great fun, particularly 
for the judges and lawyers in the cast. They eat dinner together each eve- 
ning in a private dining room at the hotel, and following the last per- 
formance, join with their wives in attending a wonderful midnight buffet 
supper party at the Bar Association where the hit numbers of all prior 
shows are sung for them by the performers of previous years. 

Opening night is, of course, the high point to the members of the cast, 
for present at that performance are the public figures at which the show 
pokes fun. The Governor, the Mayor of Chicago, Supreme Court Jus- 
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tices, Senators and Representatives are all there in extreme good humor to 
see what pleasant ribbing may be their lot. 

The show itself has satirized everything from government bureaus to 
banks and from Mrs. Truman’s bridge club to insurance companies. 

A review of the past ten shows is a political and economic history of 
the country. 

In 1943 the War Labor Board and the War Manpower Commission 
came in for good-natured ribbing with Groucho Marx portraying the pub- 
lic member. 

The following year, 1944, which as you will recall was the year of 
the great battle at Montgomery Ward’s in which the army forcibly carried 
Sewell Avery out of his office, the sequel to that event was portrayed in 
the show. A bureaucrat named Katzpaugh was assigned to take Avery’s 
place, and he became so harried and harrassed by the threats and demands 
of the many other bureaucrats then meddling with private business, that 
in desperation he finally made Avery a General in order to get him to return 
to his job. The climax was the same two soldiers carrying Avery back 
into Ward’s. 

The press had great fun with this skit and printed a picture from the 
show of Avery being carried back in triumph alongside of the famous 
news picture of his summary ejectment. 

In 1945 the United States Employment Service and the War Crimes 
trials were dealt with. 

In 1946 President Truman was portrayed taking secret elocution les- 
sons from his speech coach one Percy Panzerdown. Also Mrs. Truman’s 
bridge club, Fiorella LaGuardia, Henry Wallace and the OPA were the 
subjects of gentle satire. 

Howard Hughes, John Meyer and the Brewster Committee all came 
under scrutiny in 1947. That was the year Leo Durocher married Lar- 
raine Day after much legal anguish, and at one point in the show we had 
a stenographer reading a book called ‘“‘“My Day’’ by Leo Durocher. 

Margaret Truman was also portrayed in 1947, complete with decol- 
lete gown and operatic voice. To the tune of “‘Feudin’ and Fightin’ ”’ she 
vom ‘“‘Feudin’ and fussin’ and a fightin’, 

Life in the White House is excitin’ ”’ 


and in the last verse of her song correctly predicted her father’s astounding 
victory in 1948 with the assurance that 


“‘Daddy’s goin’ to trim ’em, for he’s got the knack of winnin’!”’ 


The last couplet of her song was: 


“Dad has a regular job with high bracket pay 
And I’m in the op’ra to stay.” 
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In the election year of 1948 Tom Dewey and the Republicans were 
the principal butts of the show, and that was the year of that now famous 


line: keg ; 
“The Republicans have an infallible ability of snatching defeat 


from the jaws. of victory.” 


In 1949 it was the turn of Frankfurter, Hiss, the five percenters and 
Barkley and his bride to receive our ministrations; in 1950 Senators Lucas 
and Brooks; and last year our attention was turned to Tommy Manville, 
the United States Supreme Court, Winston Churchill, Mike DiSalle and 
bureaucrats in general. 

In both 1949 and 1951 Governor Adlai Stevenson was portrayed, and 
on each occasion correctly predicted he would be the presidential nominee 
in 1952. 

I have only mentioned nationally prominent people in this summary, 
but local politicians have come in for their share of pleasant roasting, as 
have our local business enterprises such as our title company, trust com- 
panies, the University of Chicago and its then Chancellor Robert May- 
nard Hutchins, and even insurance companies. 

In 1948 we had great fun with the “‘More Abundant Life and Cas- 
ualty Company,” cable address “‘Moribund,”’ motto ‘‘Millions for defense 
—not a cent for Tribute.’’ Its president was Simon J. Tabasco, and his 
secretary Bessie Musclebustle who was described as the weakest link in the 
Vassar Daisy Chain. The company’s principal insurance applicant was 
Ottwell Wood, who to the confusion of all concerned when asked to spell 
his name did so as follows: “‘O, double T, double U, E, double L, double 
U, double O, D, Ottwell Wood.” 

The medical director was Dr. Mortimer Shroud and the uninsurable 
prospect was a decrepit, cadaverous, greenish-complexioned old gentleman 
named Casper J. Creep, who, in a feeble, quaking voice, said he was the 
Chicago Cubs’ new second baseman. 

The company wrote a rather unique accident policy in cooperation 
with a local newspaper in which it paid $100,000 to the beneficiary if 
the insured was run over by an airplane in the subway. The $100,000 
figure was in 78 point type and the $5.00 figure for accidental death by 
auto accident was in 6 point type, both being followed by the standard 
reneging clauses in 4 point type. 

Throughout this rather tenuous plot was interwoven the many trials 
and tribulations of insurance companies generally, from investment prob- 
lems to state regulation. 

They say there is nothing as old as yesterday’s newspaper. I would 
say there is one exception to that old saw, and that is a satire such as a 
gridiron show. The very essence and flavor of any such production is its 
overdrawing of current and timely events. While those events are fresh 


[ 66 ] 








in the minds of the audience, it is extremely funny, but once they have 
slipped into the limbo of forgotten things, the satire based thereon is lost 
and meaningless. So unless you are a Jonathan Swift, if you write such 
satire you are not writing for posterity. 

Be that as it may, such a show is good fun, with unexpected dividends. 

Its excellent reception by the local press has done much, I am sure, 
to improve the relations between the bar and the many agencies of local 
government with which the bar must work. 

It has also helped immeasurably in bringing about a better understand- 
ing between the bench and the bar, but best of all, it’s a lot of fun, and 
gives those who participate in the show lasting friendships which really 
make life worth while. 

So I recommend to all of you as a panacea for the woes of your local 
bar, an occasional gridiron show where you take down your hair and let 
the whole world know that lawyers are regular guys after all. 
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Loss Adjustments Under 
Reporting-Form Policies 


By Don T. HAWKINS * 


—_ ARE FEW businesses or industries of any con- 
sequence that do not own or control stocks, fixtures, or betterments and 
improvements at widely diverse points in ever-changing quantity. These 
two attributes of modern business—multiple locations and fluctuating 
values—brought forcefully to attention the impossibility of maintaining 
adequate, specific insurance to value without undue effort or unreasonable 
cost. Values were on the move, and it became apparent that fire coverages 
must shift with it—as the modern defensive football team shifts with its 





offensive opponent. 

From this necessity was born the Multiple Location or Reporting 
Form of insurance, which is familiarly referred to as Forms “1,” “5,” 
“A,” and “Inter-State Class Floaters.’’ Forms “‘1’’ and ‘‘A’’ are monthly 
reporting forms, while “‘5’’ and ‘“‘Class Floater’’ are coinsurance forms. 

The form most frequently encountered in the field of Provisional 
insurance is the “Reporting Form A — Monthly Average’’; so, unless 
otherwise noted, these comments will be confined to this form. 

Since its inception, there have been numerous alterations, refinements, 
and standardizations from what were first known as “‘General Cover Con- 
tracts.” Today, it represents probably the fairest, most concisely worded 
and unambiguous contract of indemnity ever offered by the fire insurance 
industry. What other type of fire coverage enjoys such a high degree of 
national uniformity? But its attractive features come to nought if it is 
not conscientiously sold and explained, constantly serviced and supervised, 
and finally, properly applied and interpreted in the event of loss. 

The purpose of these remarks is to focus attention on the factors so 
frequently flouted in the writing of Reporting Form policies and in the 
adjustment of losses thereunder. Agents should be alert to the ludicrous 
situations created by failure to properly write, interpret, and apply this 
type of coverage. Little imagination is required to recall insurance con- 





* Assistant Manager, Mutual Loss Research Bureau, Chicago, Illinois. From a speech 
delivered before the Rocky Mountain Mutual Agents Association, Denver, Colorado, 
September 5, 1952. 
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tracts, whose worthwhile purposes have been aborted far from the uses 
for which they were originally designed. The mere mention of the “‘Per- 
sonal Property Floater’ illustrates the point. 

No Agent or Producer should attempt to sell Reporting Form Cover- 
ages until he is thoroughly conversant with such forms, and is willing 
to consistently service such accounts in the manner they require. “‘Report- 
ers’ are not the “‘cure-all’’ some insureds are led to believe unless the 
“‘medicine’’ is properly prescribed and faithfully ‘‘administered.’’ Obvi- 
ously, this type of coverage was not designed for indiscriminate sale— 
certainly not:to the insureds whose books of account and records are un- 
worthy of the name, nor to the type of insureds who obviously would be 
indifferent or negligent in reporting. The hackneyed phrases, ‘“The loss 
is adjusted when the policy is written’’ and “‘Determine the value prop- 
erly, and the loss will take care of itself,’’ become almost axiomatic where 
Reporting Forms are involved. 

The vast majority of insureds are desirous of submitting honest re- 
ports, but they need proper guidance in this respect. Upon the Agent falls 
the duty of adequately explaining to ““Mr. New Insured’’ exactly what 
the policy covers and the full significance of the various clauses—particu- 
larly, the Value Reporting Clause and the Full Reporting Clause. If 
anything, he would do well to overstress the importance of prompt 
monthly reports prepared upon the correct basis. Frequently, it is prudent 
for the agent to talk directly to the bookkeeper or the person charged with 
developing and submitting reports so that this party clearly understands 
what is expected—and, more important, why. 

If the policy is extended to cover Furniture and Fixtures and Improve- 
ments and Betterments, it should be emphasized that these items are to 
be reported at actual cash value, i.e., replacement cost less depreciation— 
and not at book value. The insureds should be careful to “‘pick up” and 
include any current fixtures or improvements that might have been charged 
off in the book accounts. Likewise, many such items are charged to “‘Ex- 
pense’ upon acquisition, but should be reported even though they are not 
carried as capital assets. Leased machinery or equipment for which the 
insured may be liable should not be overlooked. 

In determining the stock value, many merchants err because they go 
from month to month simply adding purchases and subtracting sales from 
a beginning inventory taken some months previous. Such reports ar 
usually found to be hasty month-end calculations taken solely from the 
books and rarely do they reflect the true total value on hand at the report- 
ing date. Unsold stock should be reported at replacement cost (less, of 
course, any applicable depreciation). For merchandise having a rapid turn- 
over, this probably will approximate invoice; however, on slower moving 
goods, the question of market increases or decreases is to be considered. 
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To the determined stock value is to be added the cost of shipping and other 
“‘delivery’’ expense. Next comes a deduction for cash discounts. Most 
merchants treat cash discounts as earned income and do not relate them 
to inventory; consequently, it is passed without notice when valuing the 
stock. Cash discounts, in many trades, may be only 1% or 2%; but in 
fields like ready-to-wear may be as much as 7% or 8% of invoice. Some- 
where about this point is where the average merchant stops in the prep- 
aration of his monthly reports. The items we next enumerate are the 
ones most frequently neglected. Their oversight creates a nutrient media 
for unsatisfactory loss settlements. In this category, we find: 

1. Merchandise sold but not delivered, and “‘Lay-aways’’ if the latter 
have been treated as a completed sale. It is common practice to withdraw 
such sales from book inventories; so for the purpose of monthly reporting 
it may be necessary to maintain a separate record of such transactions. The 
evaluation should be on the same basis as used for unsold stock, unless 
the policy stipulates a different method. 

2. Merchandise received for which invoices have not arrived or have 
not been recorded. Conversely, merchandise in transit for which invoices 
have been received and entered upon the books should be eliminated from 
the computation. The last also applies to goods that have been shipped 
or delivered by the insured but not recorded. 

3. Any stock or fixtures that may be in any other structure, in cars 
or vehicles, in the open on the premises or within the 100-foot limitation. 

4. Goods on consignment for which the insured may be liable. 

5. Customers’ goods left for storage, alterations, repairs, or other 
services, and for which the insured may be liable. “‘Customers’ property” 
is overlooked with more regularity than any other. In many businesses, 
it represents an unrecorded risk of a sizeable sum. If the goods have been 
left by the customers under declared values, such figures can be used; other- 
wise, they should be reported at actual value based on some sort of 
appraisal. . 

6. Materials and supplies, including packages, that are usual and inci- 
dental to the business. If no inventory record is kept, it may be necessary 
to resort to estimation sufficiently high to cover replacement value of these 
items. 

7. Individual policies may be extended to cover property of officers 
or other specific property, which, of course, must be included in the reports 
of values. 

The agent, who has properly “‘sold’’ a Reporting Form, has not mini- 
mized the reporting requirements. To the contrary, he probably has 
dwelt upon them in pre-eminent fashion. When an insured realizes the 
benefits accruing to him under a reporting coverage and the savings in 


[70] 


5 











remiums compared to the cost of maintaining adequate specific insurance 
for peak periods, he does not object to the additional work entailed in 
developing and submitting his reports. Experience amply demonstrates 
that insureds seldom revert to specific type coverage once they have become 
accustomed to reporting forms. 

Coincident with the writing of a Reporting Form, the agent should 
review the Specific Coverage, if any, and see that it is concurrent with the 
Provisional Policy. Concurrency between the two types of coverage is of 
prime importance for two reasons: 

1. For proper reporting of existing specific insurance on the monthly 
reports; 

2. As yet, no uniform rules of apportionment have been established 
to resolve non-concurrencies between primary insurance and reporting 
forms, such as those now commonly accepted for non-concurrent specific 
coverages. There are several methods by which the non-concurrent pri- 
mary insurance can be made to apply to property that is not similarly 
covered by the Reporting Form. Each method produces a different pay- 
ment by the excess policy. Consequently, such non-concurrencies portend a 
possible disagreement among companies through which the insured may 
become the innocent victim. Non-concurrencies of this type are met with 
sufficient frequency to warrant establishment of Industry-wide uniform 
rules of apportionment. 

After properly instructing the insured at the inception of the report- 
ing coverage, the agent should watch the reports to make sure the limits 
of liability are high enough, and he should check periodically to see that 
all insured values are being reported and on the correct basis. Most impor- 
tant, is his effectiveness in making certain the insured is filing the reports 
regularly and on time. 

While the agent should assist in seeing that reports are filed, he should 
not assume any responsibility for actually preparing or developing the 
figures for such reports. The policy places this responsibility upon the 
insured, and it rightfully should remain his obligation. This is said in 
the light of the decision handed down by the U. S. Court of Appeals in 
the case of Boykin and Tayloe v. Columbia Fire Insurance Co.1 The case 
involved a fire loss which occurred March 18, 1949, in Virginia. On 
August 1, 1947, the insured secured his first Reporting Form policy upon 
the Agent’s assurance that the latter would take care of all “‘reports, pre- 
mium rates, adjustments, and all matters involved, the same being a part 
of his routine service to customers.’’ Accordingly, the insured relied upon 
the Agent to do any and all acts incident to keeping the stock of mer- 
chandise properly insured. The evidence showed no report blanks were 
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ever given the insured, nor was he ever given any contrary instructions by 
anyone. From time to time, the Local Agent would inquire by telephone 
or in person, as to the value for a certain month or months; and this in- 
formation was always supplied by the insured forthwith. Reports were 
made irregularly by the Agent to the Company on which he signed the 
name of the insured. For instance, reports of September, October, and 
November, 1947, were all sent simultaneously to the Company. Reports 
for December, 1947, January, February, March, April, and May, 1948, 
were prepared by the Local Agent, signed by him, and sent together after 
May, 1948. Reports for June and July, 1948, were similarly prepared 
and mailed in September, over a month after the first policy expired. 
Premium on the policy expiring August 1, 1948, was finally computed 
and adjusted about October 8, 1948. 

The only report on the policy under which claim was made was filed 
as of August 31, 1948. It was dated September 2, 1948, and received by 
the Company on October Ist. Reports for all other months were prepared, 
signed, and mailed by the agent on March 31, 1949, some 13 days after 
the fire. There was no issue as to notice and proof of loss, and the whole 
question was whether the Company had waived the reporting requirement. 
The last report filed prior to the loss (August 31, 1948) showed a value 
of $12,539.54; and the Company admitted its liability for this sum. The 
report for February 28, 1949, filed after the fire, was for $24,015.90. 
On the date of fire, the value and loss were shown to be $22,677.06; 
and the insured’s claim was for the limit of liability of $20,000.00. 

The insured contended that the Company had recognized as accep- 
table and had ratified this method of reporting as at no time did it require 
or insist these reports be filed within thirty days. It was shown that 
apparently the Company was looking to its Agent for such reports, be- 
cause it had furnished the Agent with blank forms where on a single page 
he could list several different insureds, the locations, and their respective 
values. It was further shown that after some lapses of reports for several 
months, the Company mailed a printed form postal card to the Agent 
whereon he could write the pertinent information as to insured and values 
and return to the Company. Nothing appeared in the record to indicate 
the Company ever had any direct dealings with the insured. Only at the 
expiration of a reporting policy did the Company urge promptness to its 
Agent; and this, the Court observed, was solely to get in unreported 
months for computation of the final premium. The Court affirmed the 
judgment of the District Court, which had awarded the insured the limit 
of liability, $20,000.00. 

Perhaps some companies contribute to the perversion of reporting form 
coverages by their total inactivity toward the submission of prompt, regu- 
lar and adequate reports. How many companies make any effort to send 
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notices direct to the insured—or the local agent, for that matter—when 
reports are delinquent? How many companies maintain records that would 
permit them to do this, except at expiration when the final premium is to 
be calculated? The facts and the decision in the Boykin and Tayloe case 
seem to indicate the possibility of a company waiving the provisions of 
the Value Reporting Clause simply by inaction or tacit ratification of the 
acts of its agent. 

Bearing further on this point is the decision of the U. S. Court of 
Appeals in Schenley Distillers Corp. v. U. S. Fire Insurance Co.? which 
grew out of a fire on April 28, 1934, at the James E. Pepper Co., Lexing- 
ton, Kentucky. The space for the number of days allowed for filing re- 
ports after the last day of each month was left blank. The limit of liabil- 
ity at the involved warehouse was $2,000,000.00. The U. S. Fire car- 
ried 5% of the line totalling $19,000,000.00, distributed among 18 or 
19 companies. The policy term was October 1, 1933, to October 1, 1934. 
The insured was dilatory in filing reports, and the last report filed previous 
to the loss was for December, 1933, which was filed February 21, 1934. 
The January report was not filed until May 1, 1934, several months late 
and after the fire. In the meantime, values had grown from $500,000.00 
in October to $700,000.00 in January and February, then to $2,200,- 
000.00 in March and $2,600,000.00 in April. 

As a partial defense, the Company contended that, if anything at all, 
liability should be limited to the December report. The Company argued 
that reports should have been made monthly even though the space indi- 
cating time for filing was left blank. The Court held t 
blank was deliberate, and further that the insured filed reports within a 
reasonable time—particularly in view of the fact that Company had made 
no protest as to the method of filing pursued by the insured. 


1 


he leaving of space 


It is appreciated that the Company usually is in no wise obligated to 
see that the insured makes prompt, regular, and accurate reports—except 
for the possibility of being estopped to apply the terms of the Value 
Reporting Clause as was held in the two cases just cited. It is equally true 
the insured is not bound to report full values. But, if less than actual 
values are reported, he would have proportionately less coverage at a pro- 
portionately smaller premium. It is his prerogative to reduce both his 
premium and his coverage, a situation similar to wilful failure to comply 
with a coinsurance clause. For this reason, it is hardly advisable to refer 
to the Full Reporting Clause as the ““Honesty Clause’’ as is so frequently 
done. There is nothing dishonest about knowingly under-reporting if 
the insured wishes to make, and is willing to abide by, a corresponding 
reduction in his recovery in the event of loss. 


290 F. 2d 633 (C.A. 2d 1937). 
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A case on this point is Wallace v. World Fire & Marine Insurance Co.’ 
Here the last report prior to the fire valued the property at $2,000.00 when 
it was actually worth $28,000.00. A prior policy had expired December 
31, 1945 and a new one written the same day. The report was filed on 
January 3, 1946 and the fire occurred in February before another report 
was filed. The insured contended that the report was actually one for 
the old policy in December and was merely filed late, and that no report 
was due under the new policy until after the date of the fire. The Court 
held that the report controlled as to the new policy as well and limited 
recovery to $2,000.00, although the actual loss was established at 
$27,000.00. 

The same result was reached in Camilla Feed Mills, Inc. v. St. Paul 
Fire & Marine Ins. Co.,* which limited liability to $3,100.00 though the 
actual amount of the loss was over $10,000.00. The contention of the 
insured that his mistake in estimating the value of his inventory should 
be corrected was rejected by the Court. Here the maximum limit of the 
policy was $9,000.00 and the reported value was only $3,100.00, hence 
recovery was for only one-third of the actual loss, such being the pro- 
portion that the reported value bore to the maximum limit stated in the 
policy. 

On the other hand, failure to file any reports under the policy may 
result in a waiver of such requirement, and the provisional amount stated 
in the policy will control in event of a loss. This was the holding in 
Rhodes v. Aetna Insurance Co.® where the policy as issued contained a 
provisional amount of $33,750.00 and the jury fixed the liability and 
amount of loss at $31,353.00. Here the insurance company contended 
that the policy was void because the requirement for filing reports of value 
had not been met. The Court said the company had waived this require- 
ment by not insisting upon reports, and by not giving any notice of 
cancellation. 

These cases illustrate what appears to be uniform holdings by the 
courts as to the clarity and intent of the Value Reporting Clause and the 
Full Reporting Clause. 

Now, what about the Adjuster? In every loss, an adjuster is charged 
with the duty of determining, among other things, two highly relevant 
factors: 

1. The actual cash value of the property on the date of loss. 


2. The amount of loss. 


370 F. Supp. 193 (D.C. Calif. 1947), aff’d., 166 F. 2d 571. 

4177 F. 2d 746 (C.A. 5th, 1949). So also, Peters V. Great American Insurance 
Co., 177 F. 2d 773 (C.C. 4th 1949), holding the recovery to the amount stated in the 
Report, which was less than 50% of true value. 


5170 F. 2d 111 (C.A. 10th 1948). 
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Under Reporting Forms, these factors are enlarged to five. The additional 
three are: 


1. The last report of value filed prior to the loss. 


2. The actual value on the date of the last report. 


3. The existence of specific insurance, if any, and the application of 
the reporting coverage as excess insurance. 


The establishment of sound vaiue, loss and damage on date of loss are 
routine adjustment procedures which every ama pe fa of t 
understands. 

The items which make up a correct monthly report have already been 
commented upon. It is with these same factors that an — must dea 
in the loss adjustment and in verifying the last report of value. There is 
a growing tendency to include in the property claim such items as main- 
tenance of a buying office, buying expense, marking, and shelving. As a 
practical guide, no item of “‘Expense’’ that is ener recoverable under 
a Business Interruption Policy should come within the scope of the Prop- 
erty coverage. Generally such costs appear in the uel s books as an 
‘Expense’ of doing business and are deducted from “‘Gross Profit.’” When 
such is the case, one readily appreciates the possibility of an insured being 
paid twice for these items; first, by his Property Insurance and again, 
his Business Interruption Policy—especially when the two coverages are 
represented by different adjusters. 

On losses of any consequence, adjusters generally will make a studied 
effort to establish sound value on date of loss for proper application of 
the coinsurance factor under specific eee The proven capacity of 
most adjusters for fixing sound value and loss under specific p licies is 
acknowledged. But there, we come face-to-face with this paradox: To 
frequently, these same adjusters seem incapable of comprehending that the 


by 


90 


1 1 ac 


very basis of Reporting Form Insurance is the authenticating of the last 
report of values filed prior to the loss and its relation to the actual values 
on that date. These particular conditions are common to most all Report- 
ing Forms now in use. This fact estops any valid excuse for unfamiliarity 
or failure to apply them. It is disconcerting to behold the continual diffi- 
culty Companies encounter through the adjuster’s lack of attention to the 
Value Reporting Clause and the Full Reporting Clause. 

The seeming paradox is created by the aura of mystery with which 
many claim men choose to enshroud Reporting Forms. Admittedly, these 
forms, at first blush, appear complicated and difficult to grasp. Peculiarly 
enough, the exact opposite is true, and a small amount of study reveals 
their clarity and lack of ambiguity. Our courts have so held in a number 


of instances. Therefore, every adjuster and agent should make a detailed 
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study of Provisional Insurance with the certainty they will find it is not 
as unintelligible as it has been supposed. 

Let us now examine the steps to be taken before such a loss can be 
properly concluded. We are presupposing, of course, that the determina- 
tion of sound value on date of Icss, and loss and damage is proceeding 
n the normal fashion. 

1. The adjuster must ascertain the applicable specific insurance exist- 
n the date of loss. Following this, he determines the liability of such 
cific insurance independently of the existence of the Reporting Form. 
liability of the specific coverage must be exhausted through total 


ing 
Ing 





It is a good and safe rule for the adjuster to first secure from the 
Company the date and amount of the last value report in the Company’s 
possession before the loss occurred. We mention this because the adjuster 
has no right to assume that a copy of a report in the hands of the insured 
is actual proof that such report reached the Company before the loss. Many 
Companies follow the practice of automatically furnishing the adjuster 
with a copy of the last report with their confirmation of the assignment. 


S* 


4 


Irrespective of the method used in procuring it, the adjuster must secure 
the last reported value filed prior to the loss, less the amount of specific 
insurance. 

3. Now comes the all-important step of determining the actual value 
on the last reporting date, less specific insurance. Almost without excep- 
tion, this entails more than a cursory examination of the books and should 
be delved into thoroughly. The actual value on the last report date is 
as material to a reporting form adjustment as the sound value on date of 
loss is to a coinsurance contract. It must, in all cases, receive the same 
degree of care in its ascertainment. The liability of the specific insurance 
depends upon the value at the time of loss, whereas the liability of Report- 
ing Insurance is contingent upon the value at the date of the last report. 
Tersely speaking, the latter’s liability for loss, whether on an excess basis 
or not, is limited to that proportion which the last reported value bears 
to the actual value for the same date. If specific insurance is involved, it 
then must be considered in both magnitudes of the equation. 

As to locations acquired subsequent to the filing of the last report, 
the liability is established in a like manner, except, that the factor to be 
used is the reported value at all locations against the actual value at ail 
locations on the reporting date. The specific insurance, if any, receives 
the same treatment as before. 

The form further provides that if the insured is delinquent in any 
reporting, the policy will then cover only at the locations and for not more 
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than the amounts included in the last report filed prior to the loss, less 
any reported specific insurance. Further, provision is made if the delinquent 
report happens to be the first required report. In such case, the policy cov- 
ers only at the specifically named locations and for not exceeding 75% 
of applicable limit of liability shown for the respective locations. 

It would be impossible to cover all the aspects of “‘Loss Adjustments 
Under Reporting Form Policies’’ in a discourse such as this. We purposely 
approached the subject from all three angles—the Agent, the Company, 
and the Adjuster—because we are convinced this type of fire insurance 
requires greater teamwork by all three than any other kind now written. 
Unless each performs his task diligently, this coverage cannot hope to 
accomplish the results for which it was so expertly designed. 

















New MEMBERS 


The Federation wishes to welcome as new members the following: 

David A. Brockinton of the firm Waring © Brockinton, 35 Broad 
Street, Charleston, South Carolina. Mr. Brockinton received his A.B. de- 
gree from the College of Charleston in 1940 and his LL.B. degree from 
the University of Virginia, 1947. He is a member of the A. T. O. fra- 
ternity. In 1947 he was admitted to the South Carolina Bar Association. 
In 1948 he was admitted to practice before the United States District 
Court for the Eastern District of South Carolina. He was commissioned 
a lieutenant in the United States Naval Reserve during the war and is 
presently a member of the Charleston County Bar Association and the 
South Carolina Bar Association. 

Fred Drexler is secretary and counsel for the Industrial Indemnity 
Company, 155 Sansome Street, San Francisco 4, California. He is a mem- 
ber of the California bar, having received his law degree from Golden 
Gate College. 

Hugh C. Dillon is Claim Manager of the Inter-Insurance Exchange 
of the Chicago Motor Club and was a former president of the Casualty 
Adjustors Association of Chicago. He received his LL.B. degree from 
Chicago-Kent College of Law in 1908 and was admitted to the Illinois 
Bar Association in 1930, and the American Bar Association in 1940. His 
office is at 66 E. South Water Street and his residence is at 7229 Indiana 
Avenue. 

Sherman J. Edelman is Assistant Secretary of Sterling Insurance Com- 
pany, 737 North Michigan Avenue, Chicago 11, Illinois. He received his 
B.S. degree from DePaul in 1943 and his LL.B. degree in 1949, and is 
a member of the American, Illinois, and Chicago Bar Associations. 


Herbert J. Engel received his LL.B. at Chicago Law School in 1926 
and is a member and past president of the Casualty Adjustors Association 
of Chicago. He is presently claim manager and attorney for T. H. Mastin 
© Cooperating Consolidated Underwriters of Kansas City, Missouri. His 
offices are at 221 N. LaSalle Street, Chicago, Illinois. 


Daniel J. Gross is senior member of the firm of Gross, Welch, Vinardi 
and Kauffman, Farm Credit Building, Omaha, Nebraska. Mr. Gross was 
admitted to the Nebraska Bar in 1920 after receiving his LL.B. at Creigh- 
ton University with postgraduate work at Georgetown. He is a member 
of the Delta Theta Phi Fraternity. He has had very extensive experience 
in insurance practice. 
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William Arthur David Hare has offices at 207-535 Homer Street, Van- 
couver 3, B. C. Mr. Hare received his Bachelor of Comm. degree at the 
University of B. C. in 1947. His firm is known as William Hare & Co., 
Ltd. He is manager for Canada of the Seven Provinces Insurance Com- 
pany, The Hague, Holland. He is an associate member of the Insurance 
Institute of America and Inland Marine Ins. Cert. His fraternity is Phi 
Kappa Pi. 


James C. Jones, Jr. of the firm of Jones, Hocker, Gladney & Grand, 
407 North Eighth Street, St. Louis, Missouri. He is vice-president and 
general counsel of the Missouri Insurance Company. He received his LL.B. 
degree from St. Louis University. 


James J. Langan is a member of the firm Emory, Langan & Lamb, 
Jersey City, New Jersey, which was formerly Markley 6 Broadhurst. Mr. 
Langan succeeds to the membership of Edward A. Markley, deceased. 


Henry C. McCall, Jr. is a member of the firm of Watkins & McCall, 
725 Stahlman Building, Nashville, Tennessee. His partner, Mr. Watkins, 
is one of our old members. 


John A. Nordstrand- is a member of the firm of McNamara, Voigt, 
Greene & Nordstrand, with offices at 135 South LaSalle Street, Chicago, 
Illinois. Mr. Nordstrand is a trial attorney associated with the Fidelity 
% Casualty Company of New York in its Chicago office. He is particu- 
larly active in the workmen’s compensation field and is recognized as one 
of the leading respondents attorneys before the Illinois Industrial Com- 
mission. He was admitted to the Illinois Bar in 1929 after receiving his 
LL.B. degree from DePaul University in Chicago and is a member of the 
Phi Alpha Delta Law Fraternity and the Nordic Law Club of Chicago. 

Paul Edward Schuwerk is Resident Secretary of American Motorists 
Insurance Company, 20 North Wacker Drive, Chicago, Illinois and Lum- 
bermen’s Mutual Casualty Co. Mr. Schuwerk is the present President of 
the Casualty Adjusters Association of Chicago. e received his A.B. 
degree from McKendree College in 1926; his J.D. at University of Chi- 
cago in 1929 and admitted to the Illinois Bar in 1929. He is a member 
of the Pi Kappa Delta Fraternity, the Chicago Bar Association and the 
American Bar Association. 


William H. Seymour is Vice-President and Manager of the Loss Pre- 
ventive Department of the Liberty Mutual Insurance Company, 175 Ber- 
keley Street, Boston, Massachusetts. Mr. Seymour, for his outstanding 
work in rehabilitation field was chosen as the first recipient of the George 
Henry Tyne Annual Award and his most interesting acceptance speech 
made at the convention iast month of the Federation in Chicago, appears 
in the current issue of this Quarterly. 
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Everett R. Trebilcock is associated with the firm of Ballard, Jennings, 
Bishop & Fraser, 1400 Olds Tower Building, Lansing, Michigan, and 
succeeds to the membership of Byron L. Ballard, deceased. 

Robert P. Tobin is Manager of the District Office of the Zurich Gen- 
eral Accident & Liability Insurance Co., Ltd., 135 South LaSalle Street, 
Chicago, Illinois. He is also a former President of the Casualty Adjusters 
Association of Chicago. 

R. Lee Winchester, Jr. of Memphis, Tennessee, is a reinstated past 
member. He is associated with the firm of Winchester &% Bearman, Com- 
merce Title Building, Memphis 3. 

Paul S. Wise is an attorney for the American Mutual Alliance, 20 
North Wacker Drive, Chicago, [llinois, and was formerly Assistant In- 
surance Commissioner of the State of Kansas and Workmen’s Compensa- 
tion Commissioner for that State. 


IN MEMORIAM 


We sincerely regret to announce receipt of information of the death 
of the following members. Our sincere sympathies are extended to their 
associates and families: 

Byron L. Ballard 

1400 Olds Tower Building 

Lansing, Michigan 

Edward A. Markley 

One Exchange Place 

Jersey City, New Jersey 

Harvey Chesney 

Insurance Commissioner of Maryland 
Baltimore, Maryland 
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FEDERATION OF INSURANCE COUNSEL 





The Federation of Insurance Counsel was organized in 1936 for the pur- 
pose of bringing together insurance attorneys and company representatives in 
order to assist in establishing a standard of efficiency and competency in render- 
ing legal service to insurance companies, and to disseminate information on 
insurance legal topics to its membership. 

The first annual convention was held in 1937, and meetings have been 
held annually thereafter, except during the years of World War II, 1942 
through 1945. The Annual Proceedings were published in separate volumes 
until 1950, at which time the Federation of Insurance Counsel Quarterly was 
established and the Insurance Law Journal of Commerce Clearing House, Inc., 
Chicago, Illinois, began publishing the addresses delivered at the annual con- 
ventions. 

Inquiries concerning the Federation or the Quarterly should be directed 
to the President or to the Secretary-Treasurer. Membership applications are 
processed through the Vice-President in the area of the applicant, upon rec- 
ommendation of another member. Dues are $12.00 annually, or $6.00 after 
July 1, which includes subscription to the Quarterly. 

The former Presidents and Secretaries-Treasurer of the Federation are 


listed below. 


PAST PRESIDENTS 


1936-37 David F. Lee, Norwich, New York 
1938-40 Scott Fitzhugh, Memphis, Tennessee 
1940-41 H. Beale Rollins, Baltimore, Maryland 
1941-46 Henry B. Walker, Evansville, Indiana 
1946-47 Glenn R. Dougherty, Milwaukee, Wisconsin 
1947-48 Julian B. Humphrey, New Orleans, Louisiana 
1948-50 George Henry Tyne, Nashville, Tennessee 
1950-52 John Alan Appleman, Urbana, Illinois 


PAST SECRETARIES-TREASURER 


1936-48 John H. Millener, Rochester, New York 
(deceased December 8, 1948) 


1948-51 Samuel M. Hollander, Newark, New Jersey 











